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California Tomato Commission Audit

Report #06-070

Ms. Lynn Morgan, Branch Chief

Marketing Services

California Department of Food and Agriculture
1220 N Street _

Sacramento, California 95814

The California Department of Food and Agriculture (CDFA), Division of Marketing
Services, Marketing Branch requested the Audit Office to perform a limited scope fiscal and
compliance audit of California Tomato Commission (Commission.) The objective of this
audit was to determine whether the Commuission was operating in the best interests of the
public.

The audit scope was limited to the fiscal years 2003/04, 2004/05, and 2005/06. Although our
scope was limited to these three years, our office expanded our scope to include mformation
that covered other years if it was readily accessible and/or may have assisted our office in
understanding a particular 1ssue. This occurred if during our three year period, our office
noted any potential problems that needed to be further analyzed. Our scope focused
primarily on the Commission’'s expenses. Our scope also included the Commission’s
compliance with various rules and regulations that pertam Lo 1L

Ta accomplish the overall audit objectives, our audit methodology consisted of, but not all
inclusive of, the following:

¢ Review of the Commission credit card statements.

e Review of the Commission’s general ledger detail and vanous [nancial related
documents.

s (Conversations with the Commission’s staff.
e Review of the internal controls.
¢ Review of the Commission’s compliance with various rules and regulations.

It should be noted that our limited scope audit was performed because our office was put on
notice regarding alleged inappropriate behavior described in a lawsuil.

We conducted our audit in accordance with Generally Accepted Government Auditing
Standards, 1ssued by the Comptroller General of the United States.

This audit report is intended solely for the information and use of the management of the
CDFA and Commission and should not be used for any other purpose.

Ron Shackelford, CPA
Chief, Audit Office
(916) 651-8774
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EXECUTIVE SUMMARY

The California Department of Food and Agriculture (CDFA), Division of Marketing Services,
Marketing Branch requested the CDFA Audit Office to perform a limited scope fiscal and
compliance audit of the California Tomato Commission (Commission) to determine whether the
Commission was operating in the best interest of the public as required by the Food and
Agriculture Code. In order to accomplish this, our primary focus was the Commission’s
expenses and its compliance with various rules and regulations.

The Commission did not keep adequate records and furthermore did not provide all of the
documentation that our office requested. To complicate matters, Employee A was recused from
our audit before the second week of fieldwork began. Therefore, the liaison between our office
and the Commission was Individual #2 from Company A, the Commission’s legal counsel.
However, we were still able to identify multiple issues that need to be investigated and further
explained. The issues are noted as follows:

e Our office is concerned that the Commission and the private “agricultural cooperative,”
the California Fresh Tomato Growers Exchange (Exchange) appeared to operate as
identical in interest and organizationally on many occasions. This concern was raised
when we analyzed their use of many of the same staff, board members, office space,
attorneys, accountant; use of Commission’s bank account to pay for both entities’
expenses; use of the Commission’s general ledger to record Exchange transactions; and
the Commission entering into contracts with local government entities on behalf of the
Exchange.

For example, our office noted that the Commission had paid $48,000 to a website design
firm that was recorded as an expense of the Commission. However, our office noted that
$5,585 was related to the website design of the Exchange. Employee A acknowledged
that an error had occurred and the Exchange reimbursed the Commission for this portion
of the cost, after our office informed the Commission. In other instances, our office
observed legal fees totaling $6,800 that were invoiced to the Exchange but were paid for
by the Commission. Although these invoices were titled, “California Fresh Tomato
Growers Exchange”, someone had crossed this out and wrote “Commission” and
“Tomato Commission” on the invoices. These are the internal control weaknesses that
are exposed when you have two businesses so closely related that it becomes difficult for
their own staff to differentiate between an expense of one company versus the other.

Furthermore, a concern is raised about the possible conflict of interest since Employee A
managed both the Commission and the Exchange and many of the board members served
on both boards. Based on the Commission’s payroll records and the independent
contractor’s agreement between Employee A and the Exchange, the Commission
annually paid him over $100,000 as the President and the Exchange annually paid him
$30,000 as a consultant for management services during the same time period.
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The above information along with unexplained differences in documents we received by
both entities raise concerns for our office. Therefore, the proper authorities should
investigate these issues.

e The Commission paid for expenses related to the start up of another private company,
California Tomato Research Foundation (Foundation). The expenses included those
related to legal fees and website design. Per Employee A, during the formation of the
Foundation, a majority of his expenses to Sicily, Italy were paid for by a seed company,
Company E, which was to be involved with the Foundation. According to Employee A,
Company E paid for Employee A’s expenses at a time when he was also managing and
being paid by two other entities, the Commission and the Exchange. We are not able to
determine whether Employee A received additional income from his consulting business
in 2005, as he did in 2002. These facts raise various concerns, one of which is a possible
conflict of interest, and, more fundamentally, how many entities can one man
manage/serve. Therefore, the proper authorities should investigate these issues.

e The Commission held annual conferences that used Commission monies for expenses
that we do not believe to be in the best interest of the public. During the time period,
2001 through 2006, the annual conference’s income totaled $350,604, while expenses
totaled $479,186, for a net deficit over the six-year period at <$128,582>. Although the
intention of the Commission may have been to operate a self-sufficient conference, year
after year conference deficits indicate that this was not a reality and that assessment
dollars were used to cover the shortfall. The Commission primarily operates one bank
account of which both conference income and assessment payer fees are collected and
deposited. Since the conference income collected was not sufficient to pay for the related
expenses incurred, it becomes evident that assessment payer fees were used to pay for
these expenses. Not only were the destinations such as Cabo San Lucas, Mexico, and
Arizona unnecessarily expensive, many of the expenses were questionable. These
expenses call into question the rationale, value, and business purpose of annually
spending between $67,000 and $90,000 to hold a conference that had incurred repeated
deficits in distant locations for basically a day and one half of business related activities.

e According to the Commission’s records, many of the employees used the Commission
credit card to pay for personal expenses. Some of the amounts were reimbursed while
other expenses were not. Therefore, a possible gift of public funds may have occurred
with Commission monies.

e We noted that the Commission spent monies on various items that appeared to be
excessive and not in the best interest of the public.

e The Commission paid $45,000 to Individual #1, driver for Company C, for advertising
displayed on his truck while competitively racing in organized races. His co-driver was
and is Board Member A who also drove the truck during races. Board Member A was
also a board member during the time that the Commission gave monies to Company C.

e We noted possible violations of the Public Records Act, the Public Contracts Code, and
open meeting laws.
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e Other issues such as unsupported salary payments and internal weakness are also noted in
our report.

Our office does not believe the Commission acted in the best public interest on many occasions
and our report will explain the multiple issues that have been briefly described above.
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KEY RECOMMENDATIONS

e Due to the seriousness of the issues raised, the Commission should contact the proper
authorities so that investigations into these issues may be performed.

e The Commission should ensure all conference related income and expenses are fully
disclosed at gross in the annual budgets submitted to CDFA for concurrence and the
financial statements sent to all assessment payers.

e The Commission should review all prior year conference related expenses and determine
the total amount spent on the family members and friends of employees and the personal
amounts spent by employees. The Commission should establish an accounts receivable
and seek reimbursement of these expenses.

e The Commission should operate their business activities in the best public interest.

e The Commission should keep adequate support for all expenses incurred. At the very
least the Commission should ensure that a receipt/invoice is kept on file along with the
names/business conducted, if appropriate.

e Prior to contracting for the use of a private aircraft for travel related purposes, the
Commission should perform a detailed cost-savings analysis that documents and
demonstrates the necessity and benefit expected in using assessment dollars to charter a
private aircraft. The analysis should clearly identify the savings expected to occur in
chartering a private aircraft versus other travel options.

e The Commission should not allow its staff to use Commission credit cards for personal
use.

e The Commission should strengthen its internal controls over the use of these credit cards.

e The Commission should contact the federal government to determine the appropriateness
of the use of federal funds, specifically as it relates to Board Member A and Company C.

e The Commission should verify that the total salary paid to Employee A from 2003
through 2006 is appropriate.

e The Commission should collect reimbursement from any employee who was paid for
their vacation time in violation of their own internal policy.

e The Commission should seek further guidance from the proper authorities on handling a
violation of an open meeting law. The Commission should disclose all business meetings
to the public in accordance with the appropriate open meeting laws.
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e The Commission should seek guidance from the proper authorities as it relates to its
violation(s) of the Public Contracts Code.

e The Commission should ensure all executive committee minutes are signed and dated by
one of the three Board Elected Officer’s along with the President of the Commission.

e The Commission should ensure that all official accounting records, including certified
copies of Board Minutes are centrally located and easily accessible to the public.

e The Commission should adhere to the rules of the Public Records Act. In order to
accomplish this, the Commission should have all records readily available to the public.

e The Commission should contact the proper taxing authorities to ensure the Commission
properly tracked and reported its employee’s car allowances. Furthermore, the
Commission should require that employees submit monthly travel logs that indicate the
business mileage driven and/or the actual maintenance incurred.

e The Commission should contact the proper authorities responsible for determining
whether the amounts paid to Employee D are appropriate. This will ensure that the
Commission is not providing Employee D with a gift of public funds.
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REPORTABLE FINDINGS

RELATIONSHIP BETWEEN COMMISSION AND EXCHANGE

During the course of the audit, our office became aware of an unusual relationship that existed
between the Commission and the California Fresh Tomato Growers Exchange (Exchange) that
raises concerns regarding possible conflicts of interest as well as internal control weaknesses.
Although the Exchange is a private ‘“agricultural cooperative,” the Commission and the
Exchange appeared to operate like they had identical interests and were one in the same
organizationally. When we analyzed their use of many of the same staff, board members, office
space, attorneys, accountant; use of Commission’s bank account to pay for both entity’s
expenses, use of the Commission’s general ledger to record Exchange transactions; and the
Commission entering into contracts with local government entities on behalf of the Exchange;
the separateness of their identities became confused and merged.

At the same time that the Exchange and the Commission operated as if their interests were
identical and they were organizationally the same, the Exchange did not, in fact, represent the
interests of all assessment payers. The Commission assessments are mandatory for all growers
(over 400) and handlers (over 30). However, the Exchange appears to have been composed and
led principally by 4-5 handlers and related growers who together produced, according to some
estimates, 90% of the product for market. Two significant handlers, Individual #4 and Company
B did not belong to the Exchange although their businesses were assessed hundreds of thousands
of dollars in assessment money for the Commission during the existence of the relationship
between the Exchange and the Commission documented during the audit. While the Exchange
represented the interests of only a portion of the industry, all of the industry paid for the activities
that included those that supported the Exchange and the Exchange appeared to have access to the
information of all assessment payers.

Our office attempted to gather more information that would allow our legal counsel to make a
determination on these critical issues. However, neither the Commission nor the Exchange
provided all information that was requested or needed to make such a determination. To further
complicate matters, the Exchange mailed documents to our office that appear to contradict
records that were obtained by our office from the Commission and/or what individuals
interviewed told us. In one instance, the Commission provided a Memorandum of
Understanding (MOU) that was much different than the MOU that we received from the
Exchange (Please refer to Appendix A for a copy of the MOU received from the Commission
and Appendix B for a copy of the MOU received from the Exchange). In another instance, our
office requested a copy of the independent contractor agreement between Employee A and the
Exchange. The Commission’s version of the agreement was clearly signed at a different time
than the one our office received from the Exchange (Please refer to Appendix C for the copy of
the agreement we received from Employee A during our first week of fieldwork and please
refer to Appendix D for a copy of the agreement we received from the Exchange). Once again
these discrepancies raise concerns regarding their authenticity and whether or not the
Commission or the Exchange had a clearly defined relationship. After repeated attempts to
gather information from the Commission and the Exchange regarding the original MOU and the
subsequent three amendments to the MOU, our office cannot determine their appropriateness.
Although our office was not able to obtain all the information requested, the following
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information may be beneficial to all parties, including but not limited to the assessment payers,
as it relates to this relationship.

e Based on the Articles of Incorporation for the Exchange obtained from the Secretary of
State’s Office, the Exchange was incorporated on April 4, 1997 and is for the purpose to
engage in any cooperative activity in connection with the producing, marketing or selling
of agricultural products for its members. Board Members A, D, F, and G signed the
Articles of Incorporation on March 20, 1997. The first amendment dated April 21, 2004
listed Employee A as the CEO, Board Member B as the Secretary, and Board Member C
as the Chief Financial Officer. Additionally, the second amendment dated March 2, 2005
listed Board Member C as the CEO, Board Member B as the Secretary, and Employee A
as the Chief Financial Officer. It should be noted that Board Members A, B, C, D, and G
were also board members of the Commission.

e Employee A managed both the Commission and the Exchange. Based on the
Commission’s payroll records and the independent contractor’s agreement between
Employee A and the Exchange, the Commission annually paid him over $100,000 as the
President and the Exchange annually paid him $30,000 as a consultant for management
services. According to our conversation with Employee A during the first week of our
audit, he stated that he conducted the Exchange’s business from 6am to 8am and nights
and weekends. This does not appear to be accurate based on the documentation we
reviewed.

e Our office noted that the Commission and the Exchange were so closely related that the
Exchange’s business was actually conducted during Commission Conferences at
destinations, such as Cabo San Lucas, Mexico for two of the past three years (2003/04
and 2005/06) and Huntington Beach in 2004/05. For instance, based on the
Commission’s agenda for its 2004/05 Commission Conference, the Exchange’s board of
director’s meeting took place from 8:30am to 12:00pm. The Exchange board meeting of
3 2 hours was actually longer than the Commission’s executive committee meeting that
was scheduled for one hour and the Commission board meeting that was scheduled for
two hours on the same day. Based on the agenda, the Exchange business represented
about 25% of the Conference meeting/workshop/sessions over the three day period.

e According to Employee B, she was the bookkeeper for both entities. Employee B was
paid $55,000/year from the Commission and was also paid $50/hr from the Exchange.
Employee B stated that she worked on the Exchange records after hours and on
weekends. Although the $50/hr was verbally communicated to our office by Employee A
and Employee B, our office was not provided with any other evidence to support this.

e Many of the Commission’s board members also served on the Exchange’s board. This
was very evident when our office identified agreements between the two entities that
were signed by a mutual board member, as was the case when Board Member C signed
Employee A’s independent contractor’s agreement as the Chairperson for the Exchange.
At the same time, he was a member of the Commission.

e The Commission recorded the expenses of the Exchange on the Commission’s general
ledger. After the Commission made the payment, the Exchange would subsequently
reimburse the Commission for these expenses. However, we identified the Exchange
expenses that were misclassified as Commission expenses in the Commission’s general
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ledger. Furthermore, our office is unable to determine how much, if any, is owed to the
Commission by the Exchange for services performed under the MOU because we have
not received all of the amendments that were requested.

e The Commission and the Exchange entered into agreement(s) with each other. The
Commission also entered into contracts with local government agencies on behalf of the
Exchange.

e The Commission paid approximately $6,000 in legal fees to Company A on behalf of the
Exchange which was a legal firm for both entities. In other instances, our office observed
legal fees that were invoiced to the Exchange but were paid for by the Commission.
These invoices amounted to $6,800. As of November 17, 2006, there is still an
outstanding balance owed by the Exchange to the Commission for legal fees the
Commission already paid.

As previously mentioned, the Commission was incurring expenses on behalf of the Exchange.
The Commission had established an account in its general ledger that was used to track the
amount of expenses incurred and it paid on behalf of the Exchange. According to the
Commission’s records, it has paid approximately $105,000 of the Exchange’s expenses since
2003/04. The Exchange subsequently reimbursed these amounts. Our office noted payments for
many different items including phone and internet usage, hotels, insurance, car rentals, airline
tickets, contracts, and legal fees. Our office questioned Employee A as to the appropriateness of
using the Commission’s credit cards and check stock to make payments on behalf of another
company, as well as recording these expenses in the Commission’s general ledger. Employee A
informed our office that a Memorandum of Understanding (MOU) existed that explained the
relationship between the two entities.

Employee A provided our office with the latest amendment dated May 31, 2005 attached with
the original MOU dated April 1, 1997 during our first week of fieldwork. The 1997 MOU states
that the Commission shall provide the Exchange with storage space, access to a copier and
postage meter, and related office supplies. Additionally, the 1997 MOU states that the
Commission shall invoice and the Exchange shall pay the Commission for out-of-pocket or other
expenses advanced by the Commission over and above that for space and the use of office
equipment. However, the Commission did not provide us with any invoices that were submitted
to the Exchange. Furthermore, the May 31, 2005 amendment was drastically different than that
of the original agreement, especially as it related to the nature of the responsibilities of both
parties. The amendment stated,

“In response to the on-going gunnysacking problem, the Exchange will deposit with the
California Tomato Commission prior to June 15, 2005, the amount of $160,000; these
funds will be held segregated from other funding received by the Commission, and shall
be used to support county and state surveillance of fresh and processing tomato fields, flea
markets, terminal markets, and other venues where illegal harvesting or marketing of fresh
tomatoes may take place."
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Additionally, it states,

“The Commission shall establish the infrastructure and contract with the appropriate state
and county agencies to ensure that the enforcement is done on an efficient and cost
effective manner.”

The amendment was signed by Board Member C, Chairman of the Exchange, and Employee A,
President of the Commission.

Since the Commission and the Exchange would not provide additional information regarding the
MOU or the amendments to the MOU, the following information represents our understanding of
the agreement that was provided to us by the Commission:

e The 1997 MOU appeared to be primarily an agreement for office space, equipment,
and supplies. However, based on our review of the Commission’s payments (hotel,
legal fees, etc.) made on behalf of the Exchange, it appears that the relationship
between the two entities was more than what was explained in the 1997 MOU.

e Although the MOU stated that $160,000 would be deposited with the Commission, our
observation of the Commission bank records indicated that these funds were never
deposited with the Commission. This was the same amount that Employee A told
Individual #3, of Company B, was deposited in the Commission’s bank account
(Please see Appendix E). Once again, this was not true based on our analysis.
However, our office did observe multiple contracts that were entered into between the
Commission and various local county governments for surveillance activities.
Therefore, it appears the Commission entered into these contracts on behalf of the
Exchange. The Commission paid the county governments approximately $66,000 for
these services that were later reimbursed by the Exchange. Our office also noted that
the Commission had entered into contracts in which the Commission was never
charged by the county governments. Instead, our office received information from the
Commission that additional payments were made directly by the Exchange to the
counties.

e Our office observed that Board Member C signed the May 31, 2005 MOU amendment
on behalf of the Exchange. It was also noted that Board Member C was also a board
member of the Commission at the time he signed this amendment.

e Our office requested the other two amendments to the MOU, but the Commission
never provided those to us. Instead, our office observed the board minutes for July 17,
2001 that read,

"In noting the termination of Employee E because of unlawful actions against the
Exchange, Employee A noted that his consulting firm had been retained by the
Exchange to provide interim management services through the remainder of the
year. Under this arrangement, the Commission's relation with the Exchange is to
only provide office space and no personnel. Motion: To approve the agreement as
written, by Board Member E to approve the Revised Management Agreement
with the Growers Exchange, seconded by Board Member I, and passed with none
opposed."
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Due to the unusualness of the aforementioned points, our office questioned Employee A as to his
relationship with the Exchange. Employee A informed us that he was on contract with the
Exchange in the amount of $30,000 plus expenses for management services he was providing the
Exchange. Employee A provided us with a copy of a 2006 independent contractor agreement
between him and the Exchange during the first week of our fieldwork. He provided this
agreement the day after he stated that no such agreements existed. Our office requested for any
other contracts that existed for previous years and Employee A stated that the other agreements
would be with Board Member C in Manteca, California and no further explanation was given.
Although our office was skeptical as to the authenticity of this agreement, we accepted the
agreement as evidence of his relationship with the Exchange. It was not until November 16,
2006, that our office became aware that Employee A and Board Member C’s signatures did not
match those of the original agreement we received, thus raising the issue of when these
documents were created and signed (Please refer to Appendix C for the copy of the agreement
we received from the Commission and please refer to Appendix D for the copy of the
agreement received from the Exchange).

Both contracts were signed by Board Member C, representing the Exchange, and Employee A.
Once again, it was noted that Board Member C was also a board member of the Commission.
Employee A’s duties were stated in the contract as follows:

“Management services which included draft regulations, operation policy, bylaws and
other documents to maintain the Capper-Volstead exemption held by the company,
collecting and dissemination of industry statistics, staging of conference calls and meetings
and recording of minutes, negotiate contracts with County and State offices, and serve as a
liaison related to the surveillance and enforcement of Article 43 of the California Food and
Agricultural Code, conduct audits of the membership to ensure compliance with approved
operational policy, maintaining records, and filing of required documents with federal and
state agencies.”

The term of the agreement was from February 2006 through December 31, 2006.

Employee A acknowledged that he had been on contract for a few years. Although our office
was unable to obtain the agreements for 2004 and 2005 until November 16, 2006; our office did
obtain Employee A’s Form 700’s during our fieldwork. The following was identified:

e Employee A’s Form 700 for 2001 identified him as the President/CEO of the
Commission as well as the President of Company D.  His Form 700 Schedule A-2 also

identified him as a consultant for the Exchange with gross income ranging from $10,001
- $100,000.

e Employee A’s Form 700 for 2002 identified him as the President/CEO of the
Commission. His Form 700 Schedule C also identified him as the President of the
Exchange with a salary range of $10,001 - $100,000. Schedule C also identified
Employee A as a consultant to another entity in which Employee A provided consulting
on Mexican Trade laws. Income received for this activity was stated at $1,001 - $10,000.

e Employee A’s Form 700 for 2003 identified him as the President of the Commission on
the cover page. His Form 700, Schedule C also identified him as the President of the
Exchange with a salary ranging from $10,001 - $100,000. Schedule C further identified
him as the CEO of the Commission with a salary range of over $100,000.
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e Employee A’s Form 700 for 2004 identified him as the President/CEO of the
Commission. His Form 700 Schedule C also identified him as a Consultant for the
Exchange with a salary range of $10,001 - $100,000.

e Employee A’s Form 700 for 2005 identified him as the CEO of the Commission. His
Form 700 Schedule C also identified him as a consultant/manager for the Exchange with
a salary range of $10,001 - $100,000.

Based on the fact that Employee A managed and was paid by both entities, and the closely
related activities of both, it became difficult to identify which expenses were those of the
Commission versus the Exchange. Since the Commission also recorded and paid the Exchange’s
expenses, the opportunity for record keeping errors to occur was greatly increased. Not only was
the opportunity for error a perception but was also a reality based on a couple of errors noted
during the audit. In one instance, our office noted that the Commission had paid $48,000 to a
website design firm that was recorded as an expense of the Commission. However, our office
noted that $5,585 was related to the website design of the Exchange. Employee A acknowledged
that an error had occurred and the Exchange reimbursed the Commission for this portion of the
cost, after our office informed the Commission. In other instances, our office observed legal fees
that were invoiced to the Exchange but were paid for by the Commission. These invoices
amounted to $6,800. Although these invoices were titled, “California Fresh Tomato Growers
Exchange”, someone had crossed this out and wrote “Commission” and “Tomato Commission”
on certain invoices. Based on the summary of charges, it appears these expenses belonged to the
Exchange. The Exchange has not reimbursed the Commission for these expenses at the time we
concluded our fieldwork. However, Employee A attempted to explain these expenses (Please
refer to Appendix F). These errors are all internal control weaknesses that occur when one
manager, Employee A in this case, oversees two closely related entities and the expenses of both
entities are recorded in the Commission’s general ledger. The internal control weakness is
further perpetuated since the board members are the same for both entities.

To further complicate matters, our office also received an MOU dated June 8, 2001 from the
Exchange’s legal representatives on November 16, 2006 that is titled “Memorandum of
Understanding for Administrative Services between the California Tomato Commission and the
California Fresh Market Tomato Growers Exchange.” This MOU is signed by Employee A,
President of the Exchange, and a Chairman of the Commission. The MOU states,

“The Commission, acting through its staff, shall provide administrative services to the
Exchange, the purpose of which is to manage the day to day activities of the
Exchange...”

It further states,

“In consideration for the services provided by the Commission to the Exchange,
Exchange shall compensate Commission in the amount of $2,867 per annum.”

Since our office does not know which staff the MOU is referring to or the services provided, our
office is unable to determine whether payments were made or should have been made to the
Commission. Furthermore, this MOU is one month prior to Employee A’s consulting firm being
hired by the Exchange according to board minutes previously mentioned. This is yet another
document we received weeks after our audit fieldwork was concluded. This MOU warrants
further explanation.
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Furthermore, the Commission’s Executive Committee Board Minutes dated June 1, 2002 had a
2002 salary schedule attached to it that warrants further explanation. The schedule makes
reference to “Exchange Quarterly Billings” for Employee A and Employee B, adjustments for
Employee B’s time basis and salary, and “Exchange Cap” (Please refer to Appendix G). The
question that remains is whether the Exchange owed the Commission monies for these services,
and if so, were these paid. Furthermore, if the Exchange was in fact reimbursing the
Commission for time worked by Employee A, then our office would need an explanation of why
Employee A was paid by the Exchange as an independent contractor.

Although our office has not received all of the information necessary to determine whether any
conflicts of interest have occurred, it would not be prudent for our office to ignore the
perceptions at this point. Had our office received all of the information regarding this
relationship, our office would have worked in cooperation with our legal counsel to make a
determination. Based on information already stated, the two entities should have been kept
separate and independent of each other, especially as it related to the record keeping.

Recommendation

1. Due to the seriousness of the issues raised, the Commission should contact the proper
authorities so that investigations into these issues may be performed.

RELATIONSHIP BETWEEN THE COMMISSION AND THE FOUNDATION

During the January 14, 2004 board meeting for the Commission, the feasibility of establishing a
California Tomato Research Foundation (Foundation) was discussed. According to the minutes,
Employee A told the board that the primary advantage comes from the tax benefits that donors to
the program would receive. Employee A also stated that to form the Foundation would require
one year’s time and $6,000 - $8,000 in legal expenses.

Since that time, the Commission has created and paid for a website as well as incurred legal fees
on behalf of the Foundation. According to the Secretary of State’s Office, the Foundation filed
their Articles of Incorporation on February 1, 2005 which stated the corporation is a nonprofit
Public Benefit Corporation. The specific purpose is the corporation is to support research
regarding fresh tomatoes including but not limited to, research regarding production and
nutrition for the benefit of the public. Once again, our office noted Commission board members
were listed as officers of the Foundation.

In an attempt to gain a better understanding of the Foundation, our office requested for additional
information from the Commission. On October 30, 2006, our office received a facsimile that
was apparently written by Employee A. A few statements from the facsimile are as follows:

e “As noted, the Foundation would provide a tax donation to the supporters, meaning seed
companies, etc, - this was the primary benefit of the Foundation.”

e “In 2006, the Commission approved funding of the Foundation equal to the program of
researcher Individual #5, who i1s a world class breeder. The Commission wanted the
project to run through the Foundation so that royalties could be funded back to the
Foundation for the further support of this and other projects.”
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e “Also during the period of formation, discussion took place with Company E, one of the
largest seed companies, about the feasibility of doing proprietary breeding for the
California industry and with a share of industry purchases of Company E to be returned
to the Foundation to support generic breeding at UC Davis. As a result of these
discussions, Company E asked that I attend their world tomato conference in Sicily at
primarily their expense in 2005. In 2006, discussion continued with the seed companies
(see Cabo Conference) as to the feasibility of royalty streams being developed.”

e “Individual #6 manages the foundation.”

Based on the information observed by our office, we have concerns regarding the potential for
conflict of interest issues and/or possible violation of the political reform act.

According to Employee A, a majority of his expenses to Sicily, Italy were paid for by a seed
company. However, according to the Commission’s credit card statement, Employee A charged
$7,405 for airfare to Italy in May 2005. Our office is unaware of a reimbursement by Company
E to the Commission for this airfare. According to Employee A, Company E paid for Employee
A’s expenses at a time when he was also managing and being paid by two other entities, the
Commission and the Exchange. This was yet another instance in which Employee A received a
benefit from another entity while being paid a salary by the Commission. Without further
information, our office is unable to determine if the amount paid to Employee A was a gift and if
so whether it exceeded $300 and/or whether Employee A reported this to the proper taxing
authorities if so required. Furthermore, we are unable to determine whether Employee A should
have reported this information on his Form 700. Due to the fact that our office does not have a
clearer understanding of the relationship between Employee A and the seed company and who or
what entities may have benefited from this relationship, we are unable to offer any further
analysis.

It should be noted that although the Foundation is a nonprofit corporation, the website expenses
and legal fees have been paid for by the Commission, which is a separate entity. Our office did
not observe any accounts receivables on the Commission’s records that would indicate the
Foundation would be reimbursing the Commission for any expenses already paid for on its
behalf. Although these expenses may be appropriate, our office cannot make a determination at
this time.

Recommendation

2. Due to the seriousness of the issues raised, the Commission should contact the proper
authorities so that investigations into these issues may be performed.

COMMISSION CONFERENCES

Our office has concerns whether or not the Commission’s conferences were in the best public
interest as referenced in the Food and Agriculture Code. Our office does not consider many of
the Conference expenses to be necessary or in the best public interest, including amounts spent
on family members and friends of employees for airfare, meals, and lodging to travel to potential
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conference locations as “site visits” and attend the accompanying conference. Although our
office does not agree that many of the conference expenses were necessary, one of our
responsibilities is to identify these expenses so that all those involved may also make a
determination as to whether the Commission acted in the best public interest. The following
information will assist those in the decision making process.

The Commission conducts an annual conference in which industry members, Commission staff,
and their families meet pertaining to matters and topics related to the tomato industry. Per
discussion with Employee A during our first week of fieldwork, he explained that the annual
conference is intended to be self-sufficient. However, over the past several years, the
conferences have experienced large deficits that appear to discount this claim. Although we
limited our audit testing to the financial activities of the 2004, 2005, and 2006 conferences, we
noted large deficits in 2004 and 2005 that we compared to previous years to determine whether
they were unusual. During our analysis, we identified similar deficits for the conferences held in
2001, 2002, and 2003. Based on the amounts reported in the Commission’s general ledger and
internal Commission worksheets, from 2001 through 2006, the annual conference’s income
totaled $350,604, while disbursements totaled $479,186, for a net deficit over the six-year period
at <§128,582>. Please refer to Table 1 below for a detailed summary of the conference’s related
activities over the past six years as recorded by the Commission in their general ledger.

Table 1
CALIFORNIA TOMATO COMMISSION
SUMMARY SCHEDULE OF ANNUAL CONFERENCE RECEIPTS AND DISBURSEMENTS
Twelve Months Ended February 28, 2006, 2005, 2004, 2003, 2002, 2001
GRAND
TOTALS
2006 2005 2004 2003 2002 2001 2006-2001
RECEIPTS:
Registration $37,958 $21,850 $44,730 $33,421 $32,872 $23,164 $193,994
Sponsorship 41,810 27,500 21,250 24,500 17,625 23,925 156,610
Total Receipts 79,768 49,350 65,980 57,921 50,497 47,089 350,604
DISBURSEMENTS:
Entertainment 37,855 36,608 37,575 42,024 30,570 24,879 209,511
Education 4,296 - - 729 21,234 15,527 41,786
Seminar/Meetings 7,700 15,864 17,438 25,596 17,980 19,731 104,309
Staff Expenses 21,106 17,816 18,224 18,859 6,842 4,877 87,724
Miscellaneous 7,395 4,851 16,055 1,534 3,204 2,817 35,856
Total Disbursements 78,352 75,139 89,292 88,742 79,830 67,831 479,186
SURPLUS/(DEFICIT) $1,416 A $<25,789> $<23,313> $<30,821> $<29,333> $<20,742> <128,582>
Cabo San Huntington Cabo San Tucson San
LOCATION Lucas, Mexico Beach, CA Lucas, Mexico Arizona San Diego, CA Fraréisco,
Note A: $6,500 expense for the 2006 Conference was inappropriately charged to the 2005 Conference, therefore the 2006 conference also experienced a
deficit. In addition, our office identified between $5,000 and $10,000 in conference related expenses for each of the 2004, 2005, and 2006 conferences
that were recorded in other Commission expenditure accounts. Had these expenses been charged to the conference expense line item, the deficits would
be larger.
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Although the intention of the Commission may have been to operate a self-sufficient conference,
year after year conference deficits indicate that this was not a reality and that assessment dollars
were used to cover the shortfall. The Commission primarily operates one bank account of which
both conference income and assessment payer fees are collected and deposited. Since the
conference income was not sufficient to pay for the related expenses incurred, it becomes evident
that assessment payer fees were used to pay for these expenses.

Our office is aware that Commission business was conducted at these conferences; however our
office does not consider many of the expenses to be in the best interest of the public for the
obvious reasons as mentioned throughout this report. Not only were the destinations such as
Cabo San Lucas, Mexico, and Arizona unnecessarily expensive, the following expenses were
questionable and more importantly may be considered a gift of public funds:

e Prior to each of the 2004, 2005, and 2006 conferences, the Commission paid for airfare,
meals, hotels, and activities of the spouses and children of Employees B and D, to
accompany them in conducting “site visits” at potential conference locations. These site
visits occurred several months prior to the start of the actual conference. For the three
conferences “site visits” that we examined, the staff members and their family incurred
approximately $25,000 in expenses in traveling to and during visits, twice at Cabo San
Lucas, Mexico, and once in Huntington Beach that were fully paid for by the
Commission. In addition, the Commission paid for Employee A to stay two nights at the
Lodge in Torrey Pines as a potential “site visit” for the 2004 conference. It should be
noted that this location was not selected. Furthermore, Employee’s A gave us two
different reasons why he went to Torrey Pines, once again raising our level of
professional skepticism.

e During the “site visit” at Huntington Beach related to the 2005 conference, hotel folio’s
show that Employee’s B and D charged approximately $750 in spa treatments to their
rooms. The commission paid these charges and was not reimbursed from the employees.
It should be noted that Employee’s B and D did not retain their hotel folio’s for the 2004
and 2006 site visits. Therefore, we could not review the charges made by these
employees during those years for appropriateness.

e During each of the 2004, 2005, and 2006 annual conferences, the Commission paid for
the airline tickets, lodging, and meals of one guest of each Employee B, C and D to
attend the annual conference. Furthermore, the commission paid for a few members of
Employee A’s family to attend the annual conferences. The total amount directly spent
on employees, their family members and guests to travel, lodge, dine and attend the three
conferences exceeded $43,000.

e Included in the amount above, the Commission spent $5,314 to charter a private aircraft
and transport staff members, a board member and his spouse from Fresno to the 2005
conference in Huntington Beach, CA.

e At the 2005 conference, the Commission spent $653 to hire a H2 Hummer Stretch
limousine to transport staff members and their families to and from the Hyatt Regency
Hotel to Morton’s of Chicago’s for a pre-conference dinner. In addition, the Commission
paid $1,687 for the staff dinner.
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e The Commission paid for four airline tickets for Employee A’s daughter and her guests to
fly from San Jose to Santa Ana and attend the 2005 conference. In addition, the
Commission paid for a limousine to pick her and her guests up at the airport and transport
them to the Conference hotel. The Commission also sent a limousine to transport three
family members of Employee A and B from the Los Angeles international airport to the
conference hotel prior to the start of the 2005 conference.

e Our audit was limited to the information provided by the Commission’s employees. We
noted that detailed folio’s for all room charges incurred during the site visits and
conferences were not retained by the employees and not available for our review.

Although, the Commission’s own accounting of the conferences identified a deficit averaging
<$25,000> per year over the past six years, our office’s analysis puts the deficit even higher as
we identified expenses incurred directly at the conference that were recorded to other
expenditure line items within the Commission’s general ledger. For example, all expenses
incurred by another employee of the Commission, Employee C and her friend (approximately
$3,000 per year) to attend each of the conferences in 2004, 2005, and 2006 were recorded to
California Grown expenditure line item, rather than conference expense. For the 2005
conference, the $5,314 incurred to charter a private aircraft for employees to attend the
conference was recorded to Account #549-10, Commissioner-Travel, rather than conference
expense, and the approximately $2,100 paid to Best Limo for conference related travel was
recorded to Account #548-10, Administrative Travel. Furthermore, the $1,687 spent at Morton’s
of Chicago for staff members and their families was also charged to Account #548-10,
Administrative Travel, rather than conference expense.

All told we determined between $5,000 and $10,000 in direct conference related expenses for
each of the 2004, 2005, and 2006 conferences were charged to other Commission expenses line
items. Had these charges been recorded or prorated into the conference expenditure line item,
the overall deficits for the six-year period identified in Table 1 would be much larger. Employee
A’s explanation for doing this was that the Conference represented three different business
activities. He explained that at the 2005 Conference the Commission held its annual Board of
Director’s meeting, the Exchange held a meeting, and the Conference took place. Employee A
stated,

“As to staff travel, there are the costs associated with attending the meeting. These
would include, but not limited to, transportation from Fresno to the meeting site. These
are expenses that would be incurred with or without the conference.”

However, our office disagrees that costs associated for travel would have been incurred with or
without the conference. The travel related to conducting a board meeting in Huntington Beach
or Cabo San Lucas, Mexico is directly related to the location of the Conference rather than a
board meeting that could have been held locally. Without these destinations, the Commission
would not have incurred excessive travel expenses. Furthermore, although the Commission
allowed the Exchange to conduct its meetings during each of the 2004, 2005, and 2006
conferences, the Commission did not allocate a sufficient percentage of conference expense to
the Exchange. A review of the Commission’s general ledger identified that no charges were
allocated to the Exchange in 2004 and 2006. In 2005, less than $1,200 in meeting expenses was
allocated to the Exchange. This despite the fact that it appears Exchange business represented a
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portion of the overall business activities conducted during the conference. This raises concerns
about whether the Exchange owes the Commission monies for a portion of these expenses.

Even though the Commission’s own accounting records identify deficits for the conferences
from 2001 to 2005, the Commission continued to operate an inefficient conference year after
year. To highlight this inefficiency, our office observed the agenda for the 2006 conference held
in Cabo San Lucas, Mexico and noted that only about 1 2 days were dedicated to business
related sessions. The following information was gathered from an agenda that was provided to
us for the 2006 conference:

Wednesday, February 8th
3:00 pm to 6:00 pm — Registration
6:00 pm to 8:00 pm — Opening Reception

Thursday, February 9th
7:30 am — Welcome Breakfast
9:30 am — Changing Trends in Foodservice Purchasing
11:15 am —Research Report: How Safe are our Tomatoes?
12:30 am — Address to the Industry Lunch
1:30 pm — Quality Task Force — Members and Invited Guests
1:30 pm — Breeder Roundtable

Friday, February 10th
Day at Play

Saturday, February 11th
9:00 am — State of the Industry Reports
10:30 am — California Fresh Tomato Growers Exchange
6:00 pm — Closing Party Reception
6:30 pm — Closing Party Fiesta

The above agenda calls into question the rationale, value, and business purpose of annually
spending between $69,000 and $90,000 to hold a conference that had incurred repeated deficits
in distant locations for basically a day and one half of business related activities.

Finally, the Commission did not provide clear transparency or disclosure of all conference
related activity to all assessment payers or the CDFA. In accounting for the annual conference
within the annual financial statements and annual budgets, the Commission netted conference
revenues against expenses rather than report both amounts at gross. Our office requested an
explanation from the Commission’s Certified Public Accountant and among other things he
stated,

“The primary users of the financial statements are the board of directors. If they so
desire, they can distribute them to growers and handlers. All of them are aware of the
conference, or should be. The conference is discussed at board meetings; many of them
attend the conference; and if they want detail of the conference receipts and
disbursements, they have access to Quickbooks reports. Everything is transparent.”
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Our office disagrees with this statement. Our office believes the assessment payers and the
CDFA are as much primary users of those financial statements as anyone else. Furthermore, our
office could not find any record of discussion in the board minutes that fully explained the costs
involved in these conferences. In addition, no amounts were reported in the annual budgets
submitted to CDFA for concurrence. For example, in FY 2005/06 the operating budget
submitted to the CDFA lists its conference revenue at $0 and its conference expenses at $0.
Therefore, in reviewing the annual audited financial statements or the annual budgets, there was
no way for any individual outside of Commission management and board members to
understand the nature, extent, and volume of resources spent on the annual conference. It should
be noted the Food and Agriculture Code 78668 states that a summary of the audit shall be
reported to all persons subject to this chapter, a copy of which shall also be submitted to the
department.

Recommendations

3. The Commission should review all prior year conference related expenses and determine
the total amount spent on the family members and guests of employees and the personal
amounts spent by employees. The Commission should establish an accounts receivable
and seek reimbursement of these expenses since these appear to be gift of public funds.

4. The Commission should ensure all conference related income and expenses are fully
disclosed at gross in the annual budgets submitted to CDFA for concurrence and the
financial statements sent to all assessment payers.

5. The Commission should operate their business activities in the best public interest.

CREDIT CARD CHARGES

Our Office noted that the Commission did not keep adequate documentation on file for credit
card charges, such as actual invoices, receipts, and hotel folio’s, on numerous occasions for the
charges incurred by employees. A review of the Commission’s general ledger identified that a
majority of the discretionary expenses made by commission employees were purchased using
their Commission’s American Express credit cards. For the period March 2003 through August
2006, each of the four employees had a separate American Express Card. Each month,
American Express sent one statement summarizing the activity of all four employees. All
incurred charges were itemized under each employee’s name and one payment was made by the
Commission for all the charges incurred by all four employees. The total net charges generated
by the respective credit card holders were approximately $653,000 during this time period.

Our Office was not provided the requested supporting documentation and Employee A informed
us that it was not policy to retain invoice copies since the charges and credits were listed on the
credit card statements. Our office determined that a review of the credit card statements did not
meet the criteria for supporting documentation since the absence of original invoices, business
purpose notations, attendees, account classifications, and justification of the benefit to the
Commission was not evident.

Some of the credit card charges we initially observed were as follows:

e Restaurant and hotel charges totaling thousands of dollars without an accompanying
receipt/invoice.
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e Airline passengers identified as Commission family members and or friends traveling to
the annual conference.

e Personal charges that were recorded as employee receivables.

Our office requested that the employees provide us with receipts/invoices as well as written
explanations to all of the charges. Eventually, by working through the Commission liaison, the
employees made efforts to obtain the related receipts, hotel folio’s, and trip agendas for all
charges for the forty-two month audit period. We reviewed the initial attempt on November 3,
2006 and determined that while it was helpful in supporting a portion of the credit card charges,
numerous large amounts remained unsupported. Due to the enormous amount of charges, and
realizing the anticipated hardship that the burden of securing old receipts would place on
Commission employees, we provided a sample of eight pages summarizing material charges that
the four employees needed to gather actual receipts for. The four employees sent us additional
support on November 14, 2006. However, our review indicated that a majority of the charges
were still not supported by original receipts. Instead the employees provided us written
explanations, letters sent to vendors requesting duplicate receipts that the vendors responded by
saying that a receipt/invoice could not be provided and other attempts to justify the expenses
they had incurred. However, without the proper support, we are still unable to determine
whether numerous charges for meals and lodging were reasonable.

Based on the limitations noted above, below is a summary of our concerns of credit card charges
incurred by each of the Commission’s four employees.

Employee A’s Credit Card Charges
For the audit period, Employee A incurred approximately $320,000 in credit card charges.

Of this amount, Employee A charged $4,856 on airline tickets for family members and/or
their guests, to attend the 2004, 2005, and 2006 annual tomato conferences that was
previously mentioned in the report. Furthermore, all other accompanying expenses incurred
by these family members and guests on lodging, meals and other activities during the
conferences were also paid for by the Commission. We cannot determine the exact amounts
spent on these family members due to the lack of actual receipts. Furthermore, we requested
the Commission to determine the amounts spent on entertainment for employee’s family
and/or guests at the conferences; however they have not done so thus far.

Employee A also incurred approximately $32,000 in meal expenses during this time period
as well. Since we were rarely provided receipts for these amounts, we are listing a few of the
restaurant charges we observed on the credit card statement:

e $5,709 for four 2006 restaurant charges that Employee A describes as MAP events
with complete documentation maintained at BCI, no receipts could be provided.
Employee A stated “this was a MAP event, and the documentation for these activities
would be held by Individual #28 in Seattle, as these expenses are subject to a USDA
audit”. Since the Commission initially pays for these expenses, the supporting
documentation or related copies should be maintained at the Commission offices.

e $1,687 charge at Morton’s restaurant described as pre-conference staff and spouses
dinner.
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e $2,105 was spent at Caesars Italian Restaurant described as the annual Board of
Directors dinner.

e $1,779 was spent at Rio City Café for reverse trade mission as explained by
Employee A.

The receipt becomes very important in determining whether the meals and/or alcohol paid
with Commission funds is reasonable. On one of the rare occasions that we received a
receipt for a restaurant charge for a dinner in Sacramento, California, in September 2006, we
were able to determine that three $190 bottles of wine were charged to the credit card.

Employee D’s Credit Card Charges

For the audit period, Employee D incurred approximately $160,000 in credit card charges of
which the following concerns are noted:

e Employee D charged $7,156 on airline tickets for her family members and family
members of Employee B, to attend “site visits” prior to and to attend the 2004, 2005,
and 2006 annual tomato conferences that were previously mentioned in the report.
Furthermore, all other accompanying expenses incurred by these family members on
lodging, meals and other activities during the conferences and site visits were also
paid for by the Commission. We cannot determine the exact amounts spent on these
family members due to the lack of actual receipts.

e No invoices could be provided for $19,445 spent at the Hyatt hotels for annual
research meetings held January 2005 and 2006.

Employee C’s Credit Card Charges

For the audit period, Employee C incurred approximately $126,700 in credit card charges of
which the following concerns are noted:

e Employee C charged $1,136 on airline tickets for guests to attend the 2004, 2005, and
2006 conferences that were previously mentioned in the report.  Furthermore, all
other accompanying expenses incurred by the friends on lodging, meals and other
activities during the conferences were also paid for by the Commission. We cannot
determine the exact amounts spent on these guests due to the lack of actual receipts.

e Employee C spent more than $10,000 on meals during the audit period. We noted
that a majority of the actual receipts were not maintained for our office to understand
the charges incurred. For example, we noted the employee incurred a charge of
$1,967 at an Italian Restaurant after the annual Board of Directors meeting in San
Francisco. A receipt could not be provided for us to determine the reasonableness of
this expenditure.

Employee B’s Credit Card Charges

For the audit period, Employee B incurred approximately $46,400 in credit card charges of
which the following concerns are noted:

e Employee B charged $1,969 on airline tickets for family members, to attend site visits
prior to and to attend the 2004, 2005, and 2006 conferences that were previously
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mentioned in the report. Furthermore, all other accompanying expenses incurred by
these family members on lodging, meals and other activities during the conferences
were also paid for by the Commission. We cannot determine the exact amounts spent
on these family members due to the lack of actual receipts.

These charges for all employees raise concerns as to the benefits derived by the Commission,
whether these expenses are ordinary and necessary, the lack of proper controls, and the
validity of the representations in the audited financial statements regarding related entities
and actual costs for the annual conference.

Recommendation

6. The Commission should keep adequate support for all expenses incurred. At the very
least the Commission should ensure that a receipt/invoice is kept on file along with the
names/business conducted if appropriate.

7. The Commission should determine the personal amounts spent with Commission funds
and seek reimbursement from the appropriate employees. These personal amounts
appear to be a gift of public funds.

USE OF PRIVATE AIRCRAFT CHARTERS

Our office noted that over the past three years the Commission made 13 payments totaling
$44,817 to different private aircraft charter companies for travel related expenses. The
Commission’s explanation for utilizing private aircraft charter services rather than flying with a
commercial airline was that it was more cost effective. However, we disagree with this
statement and feel that with sufficient planning, a less costly travel alternative was available. For
example, the Commission paid $5,314 to transport two staff members, a Board member, and
their guests from Fresno to Santa Ana and return in order to attend the 2005 tomato conference.
A few months earlier, Employees B & D each charged less than $100 to their Commission credit
cards for gas in traveling from Fresno to Santa Ana and return during their conference “site
visit”. Furthermore, staff members routinely fly from Fresno to Los Angeles at a cost of less
than $200 per trip.
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Our office also noted that the Commission did not perform a cost-benefit analysis to justify any
of the 13 trips prior to the trip’s commencement. Refer to Table 2 below for a summary of the
Commission’s use of private aircraft charter companies.

Table 2
CALIFORNIA TOMATO COMMISSION
SUMMARY OF PRIVATE AIRCRAFT CHARTER EXPENSES
For Years 2006, 2005, 2004, & 2003
Item Invoice Business Total
Number Date Company Passengers Destination Purpose Cost
Andrew & Montgomery to Brownfield
1 5/13/03 e Individuals #8, #9, #10, and #11 to Fresno to Watsonville to | Board Meeting $2,796
Williamson
Carlsbad
Andrew & .. Palomar to Brownfield to Board Meeting
2 8/6/03 Williamson Individuals #8 and #11 Fresno to Carlsbad (not verified) $ 2,910
Express Air Individuals #10, #12, #13, #14, Carlsbad to Stockton to .
3 5/12/04 Charter and #15 Carlsbad Board Meeting $ 3,659
4 6/29/04 Air Fred Information not provided Information not provided Can;;;z; 004 $ 3,657
Filming DVD
Employee A, Employee C, Modesto to Fresno to Santa
> 7130/04 Sky Trek Individuals #16, #17, #18, and #19 Ana to Fresno to Modesto GOOdA Ag $ 4,528
Practices
. Filming DVD
6 3/19/04 Air Fred Employee A, Individuals #16, #37, Fresno to Santa Ana to Good Ag $ 3.135
and #38 Fresno .
Practices
. Employees C, D, Board Member Fresno to Santa Ana to 2005
7 2/28/05 Air Fred E, Individuals #20 and #21 Fresno Conference § 5314
Great Circle Individuals #12 and #14, Carlsbad to Santa Barbara .
8 6/10/05 Aviation Board Member H to Fresno Board Meeting § 1,200
9 6/16/05 Andrew & Individuals #6, #35, #36 Information not provided | Baja Meeting | $ 3,529
Williamson
10 12/14/05 Wofford Aviation Employee A, Individuals #2 and Fresno to San Diego to Court $ 2,667
#23 Fresno Appearance
_r Fresno to Bermuda Dunes Nomination
11 2/21/06 Wofford Aviation Employee A to Santa Anna to Fresno Meetings $ 2,934
. Individuals #7, #24, #25, #26, #27, Guadalajara
12 7/19/06 Wofford Aviation 428, #29, #30, #31, and #32 Oxnard to Fresno Trade $ 5,515
13 8/16/06 Wofford Aviation Information not provided Information not provided Can;gz; 006 $ 2,973
Grand Totals  $ 44,817
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Recommendation

8. Prior to contracting for the use of a private aircraft for travel related purposes, the
Commission should perform a detailed cost-savings analysis that documents and
demonstrates the necessity and benefit expected in using assessment dollars to charter a
private aircraft. The analysis should clearly identify the savings expected to occur in
chartering a private aircraft versus other travel options.

EMPLOYEE RECEIVABLES

Commission employees appear to have violated the Commission’s Internal Policy Manual dated
August 2004. The manual states that employees were not to charge personal expenses as a
matter of convenience. However, our office noted that the Commission had established
employee receivables for thousands of dollars during our audit period. Employee A explained
that the receivables were established due to personal expenses that the employees had charged to
Commission credit cards. Therefore, we requested the Commission to provide us with the
general ledger detail that would indicate the time period that the Commission carried the
employee receivables and the detail of the employees’ repayments. The Commission was able to
provide us with general ledger detail as far back as September 1999. From these records, we
observed the following:

e Employee A made personal charges on his Commission credit card in the amount of
$27,000. His personal charges that were shown on the Commission’s general ledger
detail included purchases made to various businesses including JC Penneys, Nordstroms,
Louis Vuitton, ticketmaster, itunes, the Fairmont, and many other stores, restaurants,
hotels, and businesses.

Since 1999, Employee A’s personal charges carried balances in the thousands of dollars
on a monthly basis and were as high as $10,676. In many instances, his repayments to
the Commission consisted of partial payments that were infrequent and nominal. From
March 1, 2004 to February 14, 2005, Employee A made no repayments to the
Commission while incurring approximately $8,000 in personal charges on the
Commission’s credit card. Although his subsequent payment was made on February 18,
2005 in the amount of $5,383, the credit card monthly balance had already reached
$10,676.

e Employee E has not been employed by the Commission since 2001. During November
1999 through May 2001, she made purchases with her Commission credit card totaling
approximately $11,000. Similar to Employee A, her payments were infrequent and
nominal at times. At one point, her Commission credit card had a balance as high as

$9,500.

e Employee D incurred less than $218 in personal charges with her Commission credit card
that was recorded as an employee receivable.

These personal charges were not further explored by our office since the Commission established
an Accounts Receivable for each of the employees which were eventually paid off by them.
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Recommendations

9. The Commission should not allow its staff to use Commission credit cards for any
personal use.

10. The Commission should strengthen its internal controls over the use, review and
approval of all Commission credit cards.

SPONSORSHIPS
Our office became aware of another possible conflict of interest during the course of our audit.

Since March 2003, the Commission wrote five checks to Individual #1 totaling $45,000.
According to documentation provided to our office, the $45,000 was paid to Individual #1 for
advertising displayed on his truck while racing for Company C. Individual #1 raced his truck in
San Felipe, Mexico and Ensenada-Baja California, Mexico during 2005 and 2006 with the
California Tomato Commission logo clearly visible on the sides of his truck. In an attempt to
better understand Company C, our office observed a couple of articles on the internet. In one of
the articles, our office noted that Individual #1 had a co-driver named Board Member A. Since
the Commission also had a board member named Board Member A, our office inquired with
Commission personnel to determine whether this was the same person. Our office was informed
that Board Member A, board member of the Commission, was also the co-driver for Individual
#1.

Since these payments raise concerns regarding a conflict of interest, as well as our understanding
that these amounts were reimbursed by the federal government, our office will be forwarding this
information and our final report will be issued to the federal government for their interpretation
of the appropriateness of these payments. Although the Commission has assured us that the
federal funds have been audited by the federal government, that audit does not assure our office
that the federal government is aware of that particular situation.

Recommendation

11. The Commission should contact the federal government to determine the appropriateness
of this use of federal funds, specifically as it relates to Board Member A and Company C.

TOTAL SALARY PAID TO EMPLOYEE A

Our Office could not independently verify whether the total salary paid to Employee A for the
years 2003 through 2006 was sufficiently authorized or appropriate due to the lack of internal
controls over the record keeping of the Commission’s executive committee board meeting
minutes (executive committee minutes). Refer to Table 3 below for a schedule of the total
salary paid to Employee A from 2003 though 2006.

During the first day of our audit, our office requested all official executive committee minutes
for the audit period. We were provided a series of executive committee minutes that contained
no signatures or dates by either a Commission Officer or Employee A. These included the
minutes that authorized bonuses and raises in Employee A’s salary. Our office brought this
internal control weakness to Employee A’s attention who indicated that signed and dated
minutes existed; however, they were either in another location or at the Commission’s attorney’s
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office. On October 30, 2006, the Commission’s attorneys provided us with eleven sets of
“official” executive session minutes from 2002 through 2006. These minutes were identified as

the original source documents of the Commission.

noticed the following weakness:

1. There were two sets of “official” February 23, 2002 executive committee minutes that
each reflected a different version of Employee A’s signature and date.

After reviewing these minutes, our office

2. None of the eleven executive session minutes, including the ones that authorized
salary increases and bonuses to Employee A were signed or dated by any of the three
Commission Officers.

3. Two of the eleven sets of minutes did not contain any signatures and dates.

These weaknesses raise our office’s level of professional skepticism and lessen the reliance we
can place on the minutes provided to us on October 30, 2006.

Table 3
California Tomato Commission
Schedule of Total Salary paid by the Commission to Employee A
For the 2006, 2005, 2004, and 2003 years
Payment for
Unused Auto Total
Year Gross Salary Bonuses Vacation Allowances Salary
2006 $112,000 () $25,000 (@) $4,417 (@) $7,200 (b) $148,617
2005 $106,000 $ 25,000 $ 6,625 $ 7,200 $ 144, 825
2004 $106,000 $ 15,000 $ 0 $ 7,200 $ 128,200
2003 $100,000 $ 15,000 $ 8,333 $ 7,200 $ 130,533
Note: The Total Salary does not include the salary paid to Employee A to manage
the Exchange or other entities.
(a) Paid to Employee A in January 2006
(b) Amounts projected through December 31, 2006

It should also be noted that for the period March 2003 through September 2006, Employee A
charged approximately $96,000 for airfare, incurred more than $32,000 in meal expenses for
him, board members, and related business associates, and charged approximately $47,000 in
lodging expenses to his Commission credit card.
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Recommendations

12. The Commission should verify that the total salary paid to Employee A from 2003
through 2006 is appropriate.

13. The Commission should ensure all executive committee minutes are signed and dated by
one of the three Board Elected Officer’s along with the President of the Commission.

14. The Commission should ensure that all official accounting records, including certified
copies of Board Minutes are centrally located and easily accessible to the public.

PAYMENT OF UNSUPPORTED ACCRUED VACATION HOURS

Our office could not independently verify whether the payments received by Employee’s A, B, C
and D for cashing in their vacation time were appropriate or accurate. Although the Commission
is responsible for keeping accurate books, records, and accounts of all its business transactions in
accordance with the Food and Agriculture Code, the Commission did not formally record, track,
or account for the earning and use of employee vacation time. During our audit, we noted that
over the past several years that, in addition to salary and bonuses, Employee A was paid a total
of $19,375 for vacation time he indicated that he had accrued but not used. In addition, we noted
that Employee’s B, C, and D were paid $1,138, $8,750, and $916 for vacation time they
indicated that they had earned but not used. However, without the proper accounting or
timekeeping records detailing the accrual and subsequent use of vacation hours, we could not
review or verify whether the payments received by the employees were appropriate or accurate.

In addition, these payouts appear to violate the Commission’s own operating policy. At the
beginning of our audit, we requested the Commission to provide us with any and all policy
manuals regarding their operations. The Commission complied with this request by giving our
office an Employee Handbook dated March 1, 2000. Our office also received a copy of the
Commission’s Internal Policy Manual dated August 2004.

The Commission’s August 2004 Internal Policy Manual did not address employee compensation.
However, the March 1, 2000 Employee Handbook stated the following regarding the payout of
employee vacation time,

“No employee will receive pay in lieu of vacation except on the termination of his or her
employment...”

Our office brought this internal policy violation to the attention of the Employee A. A few days
after providing the Commission with our finding, Employee A provided us with a different
Employee Handbook. The 2nd handbook was identical to the March 1, 2000 Employee
Handbook that we originally received, except for changes in two sentences within the 47 page
handbook. The first difference was the part of the Employee Handbook that dealt with vacation
payouts. The 2nd handbook stated,

“An employee may pay in lieu of vacation upon approval of the President.”

The other difference was the new handbook did not have a date on the front cover page. Our
office could not identify any other differences between the March 1, 2000 Employee Handbook
and the 2" Handbook. Since the two manuals were nearly identical except for the fact that our
audit finding was clearly addressed in the 2™ handbook, our office requested additional
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information as it related to the origin and issuance of the 2" handbook. Our office requested
information as to when the 2™ handbook was given to employees. However, both Employee B
and C indicated that they could not remember the issuance of the o Employee Handbook. No
other information was provided to our Office regarding the origin or issuance of the 2™
Employee Handbook.

Our office did note that within each employee’s personnel files was a signed and dated one page
“Acknowledgement of Receipt of Handbook™ for the March 1, 2000 Employee Handbook. This
document is page 47 of the March 1, 2000 Employee Handbook and was torn out and placed
within each employee’s personal file upon their receipt of the handbook.

The “Acknowledgment of Receipt of Handbook™ states,

“I understand and agree that the terms of this Acknowledgement may not be modified or
superseded except by a written agreement signed by me and the Chairman of the
Commission, that no other employee or representative of the Commission has the
authority to enter into any such agreement, and that any agreement to employ me for any
specified period of time or that is otherwise inconsistent with the terms of this
Acknowledgement will be unenforceable unless in writing and signed by me and the
Chairperson of the Commission.”

No such signed and dated “Acknowledgment of Receipt of Handbook™ existed or was provided
to our office for any Commission employee pertaining to the 2" handbook. In addition,
subsequent to the 1* handbook we received, our office was provided a two-page unsigned and
undated document titled employee compensation policy. The document specified that employees
could cash their unused vacation time. However, the fact that this document was (i) provided to
us after we notified the Commission of the their policy violation, (ii) contradicts the March 1,
2000 Employee Handbook that each employee certified as receiving and adhering to, and (iii)
contained no signatures or dates, lessened any reliance our office could place on it.

Recommendation

15. The Commission should establish an accounts receivable and collect reimbursement for
all amounts paid to the four employees for unsupported and unaccountable vacation time
cashed on their behalf.

VIOLATION OF OPEN MEETING LAWS

On September 18, 2006, our office noted that Employee A, C, and several board members,
including Board Member J’s wife, had dinner at a restaurant in Sacramento, California. A total
of $1,511 was charged to the Commission’s credit card, which included the purchase of three
bottles of wine costing $190/each for a total of $570. Our office requested an explanation for
this charge and was provided with the following written explanation by Employee A.

“The business discussion was that related to the restructure of the Commission, including,
but not limited to the future of the research efforts, the progress to date on marketing
activities both domestic and international, and the relationship with CDFA.

As to the expenditure for wine, decisions related to the menu selection and that of wine
are those of the directors, not staff, which is the case at all meal functions attended by
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Board members. While staff offered to pay for the wine, in appreciation for the Board’s
long-time support of staff, this offer was rejected by the board members.”

Based on the above, the business discussions and lack of notification to the public, the dinner
discussions appear to violate open meeting laws. Our office requested information from the
Commission regarding any further interpretation of the meeting and none was received.

It should be noted that the Bagley-Keene Act is yet another avenue for the public to monitor and
participate in the decision-making process.

Recommendation

16. The Commission should seek further guidance from the proper authorities on handling a
violation of an open meeting law. The Commission should disclose all business meetings
to the public in accordance with the appropriate open meeting laws.

VIOLATION OF THE PUBLIC CONTRACTS CODE

Our office identified several instances in which payments were made to independent contractors
that (i) did not demonstrate any competitive bidding effort, (ii) were not supported by any type of
contract, and (iii) may have exceeded contract amounts without sufficient amendments. Our
scope was limited to these three areas and we did not attempt to determine if the contracts were
fulfilled. Our office requested information regarding several payments to independent
contractors to determine whether the Commission was in compliance with the Public Contracts
Code (PCC) as it related to bidding.

Although our office limited our testing, we became aware that the Commission was not
following the Public Contracts Code. Therefore, our office requested the Commission’s policy
as it relates to bidding. The Commission responded by stating,

“In most cases, in an on-going relationship, where performance has met all
expectations, is worth retaining, as compared to going to bid.”

Based on the evidence collected and the statement of the Commission, the Commission did not
adhere to the Public Contracts Code as it relates to bidding. Our office did not conduct an audit
of the performance of these contracts based on the amount of time it was taking our office to
receive the credit card detail.

Based on our review of Commission payments to independent contractors over the amount of
$100,000, our office noted the following items:

e During 2003, 2004, 2005 and 2006, the Commission made payments to Individual #7
totaling $374,925. Individual #7 was contracted with to review current tomato handling
practices, to provide training seminars, to provide advisory marketing services, and to be
a liaison for tomato growers. Based on the four contracts our office received for
Individual #7 totaling $58,500 through August 2006, it appears that Individual #7 may
have been paid more than the stated maximum on the contracts by $316,425. This would
depend on whether this amount represents reimbursable expenses that are supported with
actual receipts not reviewed by our office. In addition, no evidence was provided that the
Commission demonstrated a competitive bidding effort in securing Individual #7’s
services. Overpayment to this contractor was also addressed during a federal audit.
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e During 2003, 2004, 2005 and 2006, the Commission made payments to Company F
totaling $267,696 for services relating to researching specific issues affecting the export
of California tomatoes to Mexico and to assist in administrating the United States
Department of Agriculture (USDA) Unified Export Strategy. Based on the two contracts
our office received for Company F totaling $71,400, it appears that Company F may have
been paid more than the stated maximum on the contracts by $196,296. This would
depend on whether this amount represents reimbursable expenses that are supported with
actual receipts not reviewed by our office. In addition, no evidence was provided that
the Commission demonstrated a competitive bidding effort.

e During 2004, 2005 and 2006, the Commission made payments to Company A totaling
$225,856 for legal services. Our office was never provided a contract for these payments
and no evidence was provided that the Commission demonstrated a competitive bidding
effort.

e During 2003, 2004, 2005 and 2006, the Commission made payments to Company G
totaling $156,354 for services relating to research coordination. Based on the one contract
our office received for Company G totaling $47,000, it appears that Company G may
have been paid more than the stated maximum on the contract by $109,354. This would
depend on whether this amount represents reimbursable expenses that are supported with
actual receipts not reviewed by our office. In addition, no evidence was provided that the
Commission demonstrated a competitive bidding effort.

e During 2003, 2004, 2005 and 2006, the Commission made payments to Company H
totaling $154,665 for services relating to various services. Our office was never provided
a contract for these payments and no evidence was provided that the Commission
demonstrated a competitive bidding effort.

e During 2003, 2004, 2005 and 2006, the Commission made payments to Company I
totaling $167,348 for general marketing services. Based on the one contract our office
received for Company I totaling $42,000, it appears that Company I may have been paid
more than the stated maximum on the contract by $125,348. This would depend on
whether this amount represents reimbursable expenses that are supported with actual
receipts not reviewed by our office. In addition, no evidence was provided that the
Commission demonstrated a competitive bidding effort.

Recommendation

17. The Commission should seek guidance from the proper authorities as it relates to their
violation(s) of the Public Contracts Code.

PUBLIC RECORDS ACT

Our office conducted a brief analysis of the Public Records Act (PRA) requests that were
received and processed by the Commission.

Based on our analysis, Individual #33 requested information from the Commission on July 12,
2005. Company A responded to Individual #33 on July 22, 2005, stating that a 14 day extension
was being invoked. The next letter from Company A to Individual #33 was on November 17,
2005. However, the letter states in part,
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“It is estimated that the Commission will make copies of its disclosable records available
to you on or before August 31, 2005.”

Since the date on the letter was November 17, 2005 and the contents of the letter reference a date
that had already passed, our office requested a possible explanation for this from the
Commission. The Commission contends that correspondence was made with Individual #33 in
October 2005. Either way, it appears that Individual #33 was not contacted by the Commission
within the required time period. Therefore, it appears the Commission was in violation of the
PRA.

Recommendation

18. The Commission should adhere to the rules of the Public Records Act. In order to
accomplish this, the Commission should have all records readily available to the public.

AUTO ALLOWANCES

The Commission has been paying up to a $600 monthly auto allowance to Employee A and C for
the audit period March 2003 through September 2006. Furthermore, our audit disclosed that
Employee A was paid thirteen $600 monthly auto allowances for both fiscal years ended
February 2004 and 2005. Employee A has not responded as to when the overpayment(s) will be
refunded to the Commission.

In addition, Employee A and C have not provided documentation showing they provided
accountability with the locations (where the expenses were incurred, between what points, how
many miles) to the Commission supporting the Commission business mileage driven. The
absence of this information may require the Commission to report these auto allowances as
taxable income to both employees

Documentation received by our office on November 16, 2006 states,

“The Commission provides car allowances in lieu of salary for some management class
employees.”

However, a review of Employee A and C’s W-2’s did not appear to disclose the auto allowances
as taxable income. Since Employee A has received income from the Commission, the Exchange,
and his consulting firm, without travel logs he cannot adequately document that all mileage is the
result of his employment with the Commission. Furthermore, the Commission may have
exposed themselves to additional payroll taxes, penalties, and interest by not correctly reporting
these payments as taxable income on Employee A and C’s annual W-2’s.

Recommendations

19. The Commission should contact the proper taxing authorities to ensure the Commission
properly tracked and reported its employee’s car allowances. Furthermore, the
Commission should require that employees submit monthly travel logs that indicate the
business mileage driven and/or the actual maintenance incurred.

20. The Commission should collect any overpayments paid to Employee A.
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COMMISSION RECORDS

The Commission did not keep accurate books, records, and accounts of all its business
transactions as required by Food and Agriculture Code. During the first week it became evident
that Employee A did not retain all of the records at the Commission’s office in Fresno,
California. This was evidenced by conversations with him, as well as, his inability to produce
adequate documentation for many of the Commission’s expenses. Employee A also informed us
that all of the Market Access Program (MAP) information was kept in Seattle, Washington. This
non-compliance with the Food and Agriculture Code resulted in multiple delays in our audit and
has been an inefficient use of the Commission’s personnel during the audit as evidenced below.

Although our audit commenced on September 11, 2006 at the Commission’s office in Fresno,
California and ended on November 3, 2006, we encountered numerous delays during our audit.
At one point our office left the Commission for a four week period because the Commission
could not provide adequate support for its business transactions. To further complicate matters,
Employee A was recused from the audit after the first week of fieldwork. The Commission’s
legal counsel then became the liaison for which our office continued to work with, specifically
Individual #2 of Company A.

On November 3, 2006, our office notified Individual #2 that we would not be returning to the
Commission. After almost two months of waiting for adequate support, the Commission did not
provide the documentation requested by our office.

It should be noted that the Commission informed us that their credit card statements provided
adequate documentation for those charges and was also accepted by its CPA as adequate support
for credit card charges. However, a credit card statement does not provide adequate
documentation. For example, a credit card statement does not provide a list of attendees for a
restaurant charge, the business discussed, and benefits to the Commission which is absolutely
relevant in determining whether the credit card charge is of a personal use or a business use.
These credit card charges are discussed in the report.

The Commission mailed us additional information up until Thursday November 16, 2006. At
this time our office has not accepted any additional information from the Commission.

Recommendation

21. The Commission should keep adequate support for all expenses incurred. At the very
least the Commission should ensure that a receipt/invoice is kept on file along with the
names/business conducted, if appropriate.

PREGNANCY LEAVE POLICY

Employee A authorized payment of compensation for Employee D while she has and continues
to be on disability leave for pregnancy since approximately August 2006. Her biweekly
compensation is offset by pregnancy-related disability payments. Both versions of the Employee
Handbook (one version undated, one version dated March 1, 2000) under Pregnancy-Related
Disability Leave or Transfer states,

“Except as provided by law or in this Handbook, pregnancy leaves shall be unpaid.”
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As of November 16, 2006, our office has still not been provided with documentation that would
allow for these payments.

Recommendation

22. The Commission should contact the proper authorities responsible for determining
whether the amounts paid to Employee D are appropriate. This will ensure that the
Commission is not providing Employee D with a gift of public funds.
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MEMOERANDUM OF UNDERSTANDING BETWEEN
CALIFORNIA TRESH TOMATO GROWERS EXCHANGE AND CALIFORNIA TOMATO
: COMMISION -

Eiffecuve April 1, 1997 1
Amended July 17, 2001 '
L Amended Apdl 27, 2005
Amended with Exhibit A May 31, 2005

“This Memorandurm of Understanding is effective on the 1 day of April, 1997 by and between the
California Tomato Commission, = Californiz statutory corporation existing within the State
Government, (hereinafter referred to as “COMMISSION") and the California Fresh Tomato
Growers Exchange, 2 California cooperative marketing association under the provisions of Division
20, Chaptesr 1 of the California Food and Agriculture Code, relating to Agricultural Markering
Assodiations (hereinafter refemed.to as “EXCHAN GEN :

RECITALS

WHEREAS, COMMISSION and EXCHANGE, as separate Jegal entitiss, carry on varbus actwiges
throughout the year in accordance with the laws, regulations and bylaws goveraing each. i

WHEREAS, COMMISSION was created by the Californis Legistanare (Cal Food and Agric. Code
SST8601 gL Seq) and implemented by an Industry teferendiun for the purpose of assuming the
administration of the program or promotion, research and other activities on behalf of the fresh
tomate indusicy. '

-

WHEREAS, the EXCHANGE is 2 voluntary associaton for those engaged in the production of «

fresh tomatoes, formed for the purpose of engaging in any cooperstive acavity in conjunction with
the pro-ductéon of marketing or selling of fresh tomatoes for 1ts membets. :

WHEREAS, COMMISSION agrees to dliow EXCHANGE the use of CERTAIN office space and
facilitics ar 1625 East Shaw Avenue, Suite 106, Fresno, California. In turn, EXCHANGE will
compensate COMMISSION for.the use of said peremises and facilitics at 2 zate to be agreed upon.

NOW, THEREFORE, in consideration of the mutual covenants set forth herein and for other good
and valugble considecation, the receipt and adeguacy of which are herehy acknowledged, the pamies
hereto agree as follows: - - i

1. Responsibilifics. The COMMISSION shall provide the EXCHANGE with storage
space, access 1o 4 copier and postage metes, and related office supplies. The
COMMISSION shall invoice and the EXCHANGE shall pay the COMMISSION for
out-of-pocker or other expenses advanced by the COMMISSION over and above thar
for space and the vse of office cquipment. The EXCHANGE shall in oo way be
responsible for the creation of policy oo behalf of the COMMISSION, nor shall the
COMMISSION in any way be responsible for the creation of policy on behalf of the
EXCHANGE.

2 Confidentizlity  EXCHANGE and COMMISSION both agree to keep all records,
transactions, communications, and correspondence sepacate and propretary. All
EXCHANGE records shall be maintained and stored apart from COMMISSION
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materials. COMMISSION staff shall not have access Lo EXCHANGE informaron,
except for a COMMISSION c1aff member who has signed a Confidentslity and
Inventon Assignment Agreement with COMMISSION,

3. Indemnpificaticn. EXCHAMNGE agrees to indemnify, defend, and hold
COMMISEION and Commission’s officers, directors, agents, employees and
representatives harmless from claitns, losses, or damages ansing from the action of
omissions of EXCHANGE or EXCHANGE's officers, directors, members, employees
or agents, COMMISSION agrees to indemnify, defend and hold EXCHANGE and
EXCHANGE's officers, directors, members, agents, employees and representatives
harmiess from claims, losses, or damapes arising from the acts of prmissions of
COMMISSION or COMMISSION's officers, directors, agents, employees, of
representalives. EXCHANGE shall maintain, at its sole expense, the appropriate
insurance covesage for the purpose of defending and indemnifying COMMISSION and
its officers and its officers, directors, agents, employees, and representatives from
jiability that may arise from the acts o omissions of the EXCHANAGE or
EXCLANGE's officers, directors, members, agents, cmployees of representatives.

4. Term. The term of this Memorandurm of Understanding shall commerce on April
11997 and shall continue until terminated by either party, with-or without cause, upon
30 days poor written notice. ;

5, Monee. All notices and other communications herenndes ghall be defmed to have
been given when delivered personally, 2t the time confirmed for defivery if by telegram
or facsimile, or if mail, at the time deposited in United States madl, postage prepaid and
acldressed as follows:

California Fresh Tomato Growers Dxchange California Tomatn Commission
7410 N Recreation Avenue ' 1625 E. Shaw Avenuoe 5te 106
Fresno, Califoraia 93720 Fresno, Calfornia 93710

The pzﬁir:s may change their address as sct forth is this paragraph by providing the other party
rith writfen notice thereol

‘5. Amendments Mo change, amendment or modification of this Memorandum of
Undesstanding shall be valid valess the same be in writing and signed by the parties
hereto. ‘ :

&, Applicable Law. « This Memorandnm of Undesstanding shall be construed and

govemed pursuant to the laws of the State of Californiz

N WITNESS WHEREOF, the partics have executed this Memorandum of Uadcrstandiﬁg
effective on the day and in the yeae set forth above. .

Exhibits:  Supplemental Memomndum of Understanding, Dated May 31, 2005

36



JAR-Z25-1995 P BE
.—1\! 199 14: 2% F.@1-81

CALIFORMLE FRESH TOMATD GRCWERS }

EXCHANGE

Moy 31, 2008

The following raprasents o supplemantal memorandum of understanding betweean the
Califamia Fresh Tormoto Growers Exchonge and the California Tomato Commission reloted fo
the anforcemant of the Califormia Cade s it applies to Standardizofion ond the regulction

of the fresn tomato indusiry,

In response 1o the on-going gunnysacking sroblem, the Exchange will depaosit with the
Califotnic Tamate Commission prior to June 15, 2005, the amount of $160,000.00; these funds
wil ba held segregaied rom other funding raceived by the Commission, and shall be used
o support county and sfate survelllance af fresh and processing fomato fielcts, lag mankeats,
terminal markets. and other venuas wnere Negal harvesiing or marketing of fresh tomotoes

maoy take place.

The Commission shal establish the infrasinucture and contiact wiih the appropriate state and
county ogencles o ensure that the anforcement & done on an efficlant dnd cost effective

mannar.

Tre Commisslan is to provide o fnancial accounting of funds spent on survelllonce and shall
refund any unspent funding if so requesied by the Bxchonge; the Commission shall invaice
the Exchange for any services over and abave the amaunt represented by this agreemend.

The Exchange requests that the Cammission forward a manthty summary of surveiliance
activity, including citations lssued, as decumentation that the suveilionce activiias are in
tact belng comed out as required under the tarms of this ggreement.

Sigred on May 312005

REDACTED

Agreactaly the Calfomia Tomato Commission

REDACTED
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INDEPENDENT CONTRACTOR AGREEMENT

This Agreement is entered inte as o the 15t dav of February, 2006 between the
Galifornla Fresh Tomato Growers Exchiange ("the Company”) and

Epantiani‘ Carnitractor, Subject o the terms and conditions of this Agresmsnt, the

Company hereby engages the Coniractor 2 an Independent contractor to perform
ihe services sei forth herein, and the Contractor hereby accepts such engagement.

Duties, Term. znd Gompensation. The Cantractor's duties, term of engagement,

compensation and provisions far payment therecf shall be as set forth in the estimate
previousiy provided to the Gompany by the Coniractor and which is attached as
Exhibit A, which may be amended in writing from time to fime, or supplemented wit
subsequent estimates for services {0 be rendersd by the Contractor and agresd to by
ihe Company, and which colizctively are hereby incorporated by refergnce,

Expenses. During the tarm of this Agresment, the Sontracior shall bill and the Company

shall raimburse him for all reasonable and approved out-of-pocket expenses which
are incurred in connection with the performance of the dutiss hareunder.

Confidentiality, The Coniracior acknowiedges that during the engagement he will have

access fo and become acquainted with various trads secrets, inventions,

innovations, processes, information, recards and spediiications ownezd or licensed by
the Company andior used by the Carmpany |ii conneciion with the operaiion of its
business ineluding, without limitation, the Company's buslness.and orodust
processes, methads, customer lists, accounts and precegures, The Contractor
agrese that he will not disclose any of the afcresaid, direclly or indireclly, or use any
of thaim in any manher, eifner during the term of this Agresment or at any time
thereafter, except as required in the course of this engagement with the Company.
All flles, records, documants, blueprinis, specilleations, information, letiers, notes,
media lisis, ariginal arlwork/ereative, noisbooks, and similar itemis relating t© the
business of the Company, whether prepared by the Gontractor or otherwise coming
into his possession, shall remain the exclusive property of the Company. The
Contractor shall not retaln any copies of the foregoing without the Company’s prior
written permission. Upan the expiralion or earlier termination of this Agresment, or
whenever reguested by the Cempany, the Contracior shall immadiaiely deliver ta the
Company all sush files, records, decumsnts, specifications, information, and other -
iterns in his possassion or under his contral,

Canfiists of Interest. The Contrastor represants that he is free o enter into this

Agresment, and that this engagement does not violate the terms of any agreement
betwsen the Contractor and any third party, Further, the Contractar, in rendering his
dutles shall not uiilize any invention, discovery, development, improvament,
innavation, or rade secret in which e does not have a proprietary interest, During
the term of this agresment, the Contractor shall devate as much of he productive
time, energy and abilittes o the performance of his duties hersundsr as is necessary
to perform the required duties In a timely and productive manner. The Contracior is

s 2 AL,
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exprassly free to perform services for othar pariies while performing services for the
Company.

Termination, The Company may terminate this Agreement at any fime by 30 working
days’ written notice to the Coniraotar, in addition, if the Contraactor is convictad of
any ctime or offanae, falls or refuses to comply with the written policies or reasonable
directive of the Company, Is gullty of serious misconduct In connestion with
performance hereunder, or materially breaches pravisions of this Agreement, the
Company at any fime may terminate the engagement of the Contracior immediately
and without prior written notice to the Gontractor.

Independent. Contrastor. This Agreament shall not render the Contractor an employee,
pariner, agent of, or joint venturer with the Company for any purpose. The .
Cantracior is and will remain an independent cuntracior in herelationship to the
Company. Tne Company shalt not he respansible for withhelding taxes with respect
to the Cantractor's compansation hereunder, The Contractor shall have no claim
against the Company hergunder or olherwise for vacation pay, sick leave, refirement
heneflts, social security, worker's compensation, health or disabllty benefits,
unemployment insurance benefits, or employee benefits of any kind.

succassors and Assigns. All of the provisions of this Agreement shall be binding upon
and Inure to the beneflt of the parties hereto and thelr respactive heirs, if any, -

successaors, and assigns,

Cholce of Law. The laws of the state of California shall govam the valldity of this
Agraement, the construction of its terms and the Interpretation of the rights and
duties of the parties herelo. :

Waiver, Waiver by ane party harelo of breach of any provision of this Agreemeant by the
“ather shall not operate or be construed as a continuing waiver.

Assignment. The Contractor shall not assign any of his rights under this Agreement, or
delegate the parformance of any of his dutles hereunder, without the prior written

consent of the Company.

Notices. Any and all notices, demands, o othar communications required or desired to
be given hereunder by any party shall be In writing and shall bs validly given or made
to ancthar parly if personally served, or if deposited in the United States mail,
cerfified or regiatered, postage prepaid, retum receipt requested, I such notice ar
damand Iz served perscnally, notice shall be deemad constructively made at the time
of such personal service. If such notice, demand or oiher communication Is given by
mail. such natice shall be condlusively daemed given five days after deposit thereof
in the United States mail addressad to the party to whom such notlee, demand or
other communication is to be given as follows:

If to the Contractor: REDACTED

If to the Company: REDACTED

T-B62 PBOZ/B04 r-482
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Fresno, California 93720

Any party harsto may change its address for purposes of this paragraph by writtan
notice given in the manner pravided ahove.

todification or Amendment. No amendment, change or modification of this Agreemeant
shall be valid uniess in writing signed by the parties hereto,

Entire Understanding. This documeant and any exhiolt atteched constitute the entire
understanding and agresment of the panties, and any and all prior agresments,
understandings, and rapresentations are hereby terminated and canceled in their

entirety and ars of no further force and effect.

Unenforceability of Provisions. If any proviglon of this Agreement, or any portion thereof,
is held to be invelid and unenforceable, then the remainder of this Agreemant shall

nevartheless remain in full foree and effeot.

IN WITNESS WHEREOF the undersigned hiave executed this Agreement as of the day
and year first written above. The parties hereto agree that faesimile signatures shatl be

as effective as If originals.,

REDACTED

REDACTED



SCHEDLULE A
Arnandog January 2006

OUTIES, TERR, AND CONMPENSATION

DUTIES: The Contracter will provide management scrvices related o the opzration
of the company in keeping with the programs approved by the Board of
Directors as o include: drafi reguiations. aperational palicy, bylaws =nd
other documents to mainiain the Capper-Volstead exempticn held by the
company; collecting and dissemination of industry statistics; staging of
conference calis and mastings and recarding of minutes: negofiate
contracts with County and Stats offices; and serve as a liaison refated to
the surveillance and enforcement of Article 43 of the California Food and
Agriculiural Code;, conduct audits of the membership o snsure
campliancs with approved operational policy; maintaining records; and,
filing of requirad documents with federal ant state agencies. '

TERM: This engagement shall commence upon cxecution of this Agreement and
shall continus in full foree and efiect through December 21, 2008, The
Agreement may only be extended thereafter by mutual sgreement,

unless ferminatet eardier by operation of and in accordance with
this
Agresment.

COMPENSATION:

As full sompensation for the services rendered pursuant te this
Agresment, the Company shall pay the Centractor the sum of $3C.000
(Thirty thousand doliars), to be paid in three equal instaliments of
£10,000, (Ten thousand doflars), an March 1, July 1, and October 1,
20085,

TOTAL F.24
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INDEPENDENT CONTRACTOR AGREEMENT

REDACTED

REDACTED

REDACTED
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May 31, 2005
REDACTED - S

V1A FACSIMILE and c_urtiﬁed mail
Subject: " REDACTED

Dear .

1 am writing in zesponse to your questions to the Department of Food and Agriculture
related to the California Fresh Tomato Growers Exchange and the California Tomato
Commission. -

As 2 matter of background, the major U.S. tomato producers in Florida and California
each have mandated programs and Cappes-Volstead cooperatives, In Fldrida, the
Federal Macketng Order, the Florids Tomato Committes, provides administrative
services to the Floride Tomato Growers Exchange; in this instance, the Commuttes
provides full management and support services. In California, however, the
Commission only provides space to the California Fxchange. As a result, the service
provided by the Commission is unlike thet found in Florids; the California Tomato
Commission does not provide management or other administrative services to the
Exchange. '

The Commission and Exchange, upon approval of the Board of Directors, entered
into an MOU that provides'for the Commission to provide filing cabinets, 2 non-
proptietary computet, access to a copier and postage meter, and related office supplies
at 2 base rate of $2,400.00 annually. All other expenses, generally limited to
miscellaneons support services, celiular phone usage, and actual postage, are invoiced
by the Commission to the Exchange.

Unlice in Florida, the California Exchange has its own staff, each of whom are
independent contractors and are compensated by the Exchange for their howurs, In ™
addition, the Exchange provides funding for and has its ovn phone and fax lines,
auditor, insurance, and other administrative services; in addition, the Exchange has its
own budget for travel, office equipment, and meetings. '

As & matter of historical fact, the Exchange did go out to bid for such services,
ceceiving bids fom Monfor Management, which administers a mmber of State
Marketing Otders and Commissions as well as Capper-Volstead cooperatives, and
myself. The bids from cach entity wese essentially the same in temms of cast. The
Eschange chose to contract with myself and the CTC on thie basis of experience, not
cost.

CcDFA (CTC PRA)
198

1425 E. Shaw Avenwe, Sulta 108, Freana, CA F3T10, 559.230-0%16, Fax S5%-230-0435, hitplr, nww.lomato.org
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There is no subsidizing of Exchange expenscs by the Commission, The Commission
rnaintains a coding mechanism, so that any expenses outside. that provided by the
WO, such as postage, are easily identified and are then billed back to the Exchange.
Tt is the same systemn that applies to Commission identification of expenses related to |

mnarketing, research, and administrative coSts, as the Commission applies such costs
back to specific progtams not to 2 single hne irem.

the Exchange, which provides for the Commission to provide support services related
to the enforcement of Standardization’s regulations refated to fresh tomatoes. The
Exchange provided the Commission with $160,000 in fonding at the signing of the
MOU that is held in an account separate from that of the general funds of the
Commission, The Commission will enter into contracts with various County
Agricultural Commissioners and CDEA, which provides for those agencies to provide
enforcement in the field and terminal markets. A portion of the funding will be
reserved to offset any out-of-pocket expenses of the Commission, such as postage,
reports, and a new 24 hour/7 day-a-week telephone answeting service that will receive
complaints on gunnysacking and mislabeling. The MOU provides that the
Commission will return nnspent funds to the Exchange or invoice the Exchange for
costs over-and above the $160,000 at the end of the contrast, ¥

At the May mecting of the Commission, a supplemental MOU was entered into with

REDACTED

CDFA (CTC PRA’

19%
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Response to the CDFA Audit Question 15

Gunnysacking is a term used to describe the illegal packing of tomatoes for fresh
tomato. This product is illegally in the system, often sold on a “cash”™ basis, and
without any regard to State Ag Code provisions, Cal-OSHA requirements, or
taxation.

In 2004, there were numerous reports of gunnysacking activity. s e araivaia g
and a number of other firms filed reports with the Commission and CDFA. CDFA
sited a number of individuals for gunnysacking, including [ R

and others.

Working in cooperation with Standardization, the Commission used the information
from-the citations to seek payment of assessments due from the gunnysackers that
were commercial in size and scope. This included: * and
e | hose cfforts failed.

1 the billings of I, the initial services of INESSSESNEREN (October 6, 2004
billing) were related to the broad issue of misbranding and unfair competition and
the more specific issue related to a gunnysacker who illegally packed tomatoes from
the field of an Exchange member. These expenses, in the amount of $1,680.00,
(hours of 1.5, 1.6, 3.1, and .9) were exploratory and are that of the Exchange.

On September 10, the focus of the illegal activity moved from violation of Exchange
policy to the more serious 1ssues of various State code violations, including that of
the California Tomato Commission assessment provisions. It is at this point in the
billings that the liability for payment to- moved from the Exchange to the
Commission -due to the assessment collection issue. :

The justification for the shift is the result of the potential benefit that could be
realized if legal action was taken against the largest gunnysackers, who were
illegally reusing the boxes of a pumber of legitimate shippers, including W

both in and
outside of the Exchange.

While the initial thought weas to take action through the Commission, the lawsuit, I -
believed, could only address the collection of assessments due, and would not
address the real issue — that of illegally marketing tomatoes in California,
mislabeling, and the disregard for food safety concerns as noted by the U.S. Food
and Drug Administration in February 2004, and thus while the lawsuit was initiated
by the Exchange, partial costs were paid by the Commission as the Commission
would benefit from any settlement reached.

The result was 2 lawsuit filed by the Exchange that would, if successful, provide
long-term financial benefit to the Commission in the form of assessment revenue,



and would address the mislabeling issue impacting shippers within and outside of the
Exchange, including non-members

all of whom had complained about the reuse of their containers by gunnysackers.

One shipper, NN had asked the COmHIlSSIUu take legal action on their
behalf against the gunnysackers.

One gunnysacker, NGNS @ rccd to an out-of-court

settlement that included the paying of back assessments to the Commission.
R o s since paid their assessments to the CTC resulting in a long-term
financial benefit to the Commission. The other two individuals were not served as

they could not be located.

While the settlement also provided for ESMNRER to paid an amount to the Exchange
that would ‘be used to maintain surveillance activities on the Los Angeles terminal
market, he has failed to doso. Given the closure of the Exchange, they will not
pursue any further collection activity against [Nl He, however, continues to
pay assessments to the Commission.

Thus, the only benefit from the litigation has been to the Commission in the form of
assessment revenue; to the State in the form of his registration as g handler, and the
resulting payment of other assessments due, including to the | NEENENE
program; and Standardization.

One other benefit, is that to the public, in thot MR has since changed his
operation from one of gunnysacking to that of a legitimate handler, where he is using
new containers, and attempting to meet the directives as set forth by the FDA.

In summary,

This expense is one that [, as CEO; determined to be appropriate for the Cornmission
to pay due to the nature of the violations and the remedy that would result in an on-
going tevenue flow to the Commission. My actions were disclosed to the Executive
Committee. )

The expenses related to the lawsuit totaled $10,169.17. Based upon an analysis of »
the invoices, the fact that the invoices included multiple file numbers that were
not properly taken into account by the [l bookkeeper at the time payments were
issued, resulted in the Commission not properly invoicing the Exchange for certain
non-related legal services. The amount owed by the Exchange to the Commission
according to my computation is $2,880.96. All other expenses should be that of the
Commission given the context of the litigation and benefits to the Commission and
public. :
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Minutes of the Californiz Tomato Commission
Executive Committee Meeting

San Diego Hilton Resort

REDACTED

REDACTED
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2002 Salary Schedule

Base Base

Employee 2001 2002  Adjustment 403B Contribution
3 $02,145.00 $985,000.00 $2,855.00 $4,750.00
[ $42,000.00 $44,50000 $2,500.00 - $2,225.00
[Fi el $47,500.00 $5500000 $7,500.00 $2,750.00
|iies $47.500.00 $55.00000 $7,500.00 £2 750.00

$228,145.00 $249,500.00 $20,355.00 $12,475.00
I Adjustment: Adjustrment for Less than Full Time
50% time at 75% of salary $33,375.00 $2,225.00

Year End Bonus - To be pald prior to March 1.

$15,000.00 Net
$2,500.00 Net

Monthly Groas Exchange Cap
7,916.67 $11,250.00
$2,781.23 34,750.00
$4 5B3.33
34 583.33

Exchange Quartery Billings

$2,812.50 March 1, June 1, Sept 1, Dec 1
%1,187.50 on March 1; Hrly at $50 thereafter
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The California Tomato Commission’s Response
to the CDFA’s Draft Audit Report

1. INTRODUCTION AND REQUEST RE PUBLIC RECORD

The California Tomato Commission submits the following response to the Draft
Audit Report of the California Department of Food and Agriculture Audit Office dated
December 15, 2006 (Audit Report #06-070) and requests that the entirety of its response,

together with all accompanying exhibits, be made part of the pubhie record.

2. PRELIMINARY STATEMENT

The California Tomato Commissien has investigated the reported findings made
by the CDFA Audit Office and considered its recommendations. Throughout its history, the
Commission has endeavored to comply with its statutory mandates, improve the Califormia fresh
tomato industry, and serve the public interest. Consistent with the Commission’s enduring
commitment and good faith in discharging these duties, the Commission voluntarily will agree to
the majority of the CDFA’s recommendations, notwithstanding its reasonable disagreement and
dispute with many of the findings which form the basis of those recommendations. (See infra,

Response to Key Recommendations.)

The Commission addresses the CDFA’s specific findings and recommendations

in detail below. However, the Commission also contends that the following general factors are

[



material to its response and should be considered by the CDFA in making its final

determinations.

As set forth in the Commission’s governing statute, its purpose is to promote the
California fresh tomato industry, See, e.g., Cal. Food & Agr. Code § 78604 (. . . the Commission
is necessary to carry out the California tomato industry’s commitment te the efficient
development and management of a national and international advertising and promotion program
which, combined with the research program, will enhance the competitiveness of the California
rormato industry within the national and international marketplace.”) and § 78605 (“continue and
enhance . . . research . . . resulling in increased consumer value and enhanced growcer returns™).
Importantly, section 78610 emphasizes the need for the Commission to create new markels:

Opportunity exists for continued growth and expansion of the

tomato industry by creating new markets in major portions of thus

country. The success of such an expansion program is uniquely

dependent upon effective adverlising, promotion, and research,

since the creation of new markes is essentially a malter of

educating and informing people of the use, nutritional value, and

availability of the commodity. The expansion of the tomato

industry also provides an important source of jobs for many people

in this state, a high proportion of whom reside in historically

depressed areas of the state, and serves to ensure the preservation

of an agrarian society.
The Commission’s mandate to promote a commercial product (“uniquely dependent upon

effective advertising, prometion, and rescarch”) and open new markets, of course, distinguishes

it from a traditional government agency.



It is virtually undisputed in the agricullural industry that commissions generally
were created Lo operate, and have operated, in a business-like environment that is different from
that in & government agency or 2 marketing order. Based upon the Audit Report, it appears that
the Commission is being held to strict standards applicable to 2 government agency, funded by
general tax revenues instead of by assessments from the industry itsclf. The auditors have
exhibited little appreciation of how certain events and activities, about which they express
skepticism, promoted fresh tomatoes in California commerce and served the statutory purposc
for which the Commission was created. While the Commission does not necessarily object to
the CDF A imposing “government” standards equally upon all commissions going forward in the
future, it does object to being singled out in hindsight for a purported failure to comply with

government standards to which it reasonably did not understand it was subjeet.

This is especially true given the virtual absence of any meaningful guidance or
oversight from the CDFA since the Commission’s inception through the audit period. There
have been no comprehensive or clear mandates from the CDFA to inform commissions as to the
government standards with which they are expected to comply. The Tomate Commission’s
statute, for example, expressly requires compliance with the Public Records Act and The Bagley-
Keene Act (open meetings), but is silent as to a vast array of other government-related laws and
regulations. Moreover, there have never been any material objections by the CDFA specific to
the Tomato Commission’s programs during the entire audit period or prior. On the contrary, the
CDFA routinely has been represented at Commission Board meetings and, without exception,
the Secretary or his representative, Lynn Morgan, has concurred with the Commission’s budgets.

The CDFA representative was present at all but the most recent Board and Executive Committee



meetings where issues or decisions which now are being criticized were not questioned, much
less challenged, at the time. Taken together, the prevalence of a business culture in commissions
and the absence of oversight or objection by the CDFA make much of the criticism in the Draft

Audit Report fundamentally unfair,

Finally, the auditors make reference in the Report lo various total amounts
expended in certain categories, ofien in the hundreds of thousands of dollars, where only a
portion of the total actually raises any question, this is misleading. The Commission clarifies
amounts in issue throughout its Response. During the time period covered by the audit,
approximately 44 months, total expenditures of the Commission amounted to roughly $7 millicn.
Of that amount, the Commission has approximated that only 1% of those expenditures are
actually at issue in the Audit Report. This amount is immaterial by most standards but, in any
event, is hardly an indicia of a pervasive misuse of funds as implied in the Audit Report. Indeed,
the total cost of this audit, including branch charges and professional fees, will exceed the

amount of reimbursable items and result in little, if any, real benefit to the industry or public.

For these reasons, and mindful of its substantial achievements discussed below,
the Commission is concerned and aggrieved with the accusatory tone of the Audit Report,
particularly in light of the incomplete and, in many cases, inaccurate analysis of the documents
and facts previously provided. As stated above, the Commission will, in good faith, cooperate lo
resolve the CDFA’s recommendations even where the Commission believes the
recommendations to be unnecessary, But the Commission also expects to receive from the

CDFA objective and fair treatment,



3. HISTORY AND ACHIEVEMENTS OF THE CALIFORNIA TOMATO
COMMISSION

Because the Audit Report suggests that the Commission has not always operaled
in the “best public interest,” and recommends that it do so in the future, it is important to
understand the Commission’s achievements for the California fresh tomato industry and the
public in general. Relative to its many accomplishments in service of the industry and the
public, the reportable findings in the Audit Report may be placed in the proper perspective.

A summary of the Commission's history and achievements has been narrated and documented
by its former Chief Executive Officer with review and input from staff, and may be found at

Exhibit A. Set forth immediately below are highlights from the complete exibit.

The transition to that of a Commission from The Califomia
Tomato Board was largely in response to the decline in applied
research available through the University of California and the
departure of the tomato breeder at UC Davis. Faced with an
uncertain future of securing qualified rescarchers, the Commission
was established 10 enable research with both public and private
entities beyond the UC system that is traditionally linked to
marketing orders. Since thal time, the Commission entered into
research agrecments with Asgrow and Hamis Moran seed
companies, University of Arkansas, BY'U, Cornell, Oregon State,
and USDA, for rescarch that is of importance specifically to the
California fresh industry.

While the Commission was founded primarily to {und production
research, its mission has changed as the issues facing the industry
have changed. The California fresh tomato industry may represent
better than 400 million dollars in sales, however, the industry is
actually quite small, with the majority of production centered in
the San Joaguin Valley and South Coast, and fifteen firms
representing nearly all production. The number of growers has
declined significantly with the vertical integration of the industry.

Thus, the Commission is unigue in that nearly all firms have been
represented on the Commission's Board of Directors in the past
five years - including Ace Tomalo, EEE Produce, San Joaquin



Tomato Growers, DiMare, Red Rooster, Central California Tomato
Growers, Live Oak Farms, Sun Pacific Shippers, Gonzales
Packing, OP Murphy and Sons, Deardor{f Jackson, and Oceanside
Produce. History shows, in 2001, at the time of the public hearing
of the California Tomato Commission, there was no opposition to
its continuation. In 2006 [prior to the commencement of audit and
litigation], very limited opposition from the Salinas Valley was
received.

The Commission has achieved a long list of accomplishments in betterment of the
industry and service to the public, which are described more fully at Exhibit A. The Commission

is proud of these accomplishments, the highlights of which are summarized here:

s Measuring the success of the program long-term, researcher John Trumble, on contract
with the Commission since its inception, estimates that the reduction in pesticide use
within the fresh tomato industry directly attributable to the Commission's research effort
is 30%.

o Cver the years, the Commission was successful at obtaining a number of section 18
exemptions for its growers - including for Admire, a less toxic control of whitefly, Tattoo-
C, a fungicide for controlling late blight, and Rally, a fungicide for the control of
powdery mildew.

o Forexample, in the Salinas Valley, powdery mildew and late blight are major diseases.
The problem is of less significance elsewhere, however, the Commission responded 1o the
needs of the Salinas industry (Gonzales Packing, OP Murphy) specifically related to
their needs.

o In a unique partnership, the Commission organized a number of transplant houses . . . to
enable a Section 18 exemption for Tatoo-C, to control late blight . . . The transplant
industry volunteered funds . . . As a result of this join! effort, growers were assured of
having disease-free transplants.

o More recently, the Commission successfully petitioned the U.S. EPA on behalf of its
Southern California producers, who produce on a limited amount of agricultural land in
San Diego, Orange, and Ventura Counties, to obtain Critical Use Exemptions (CUE),
providing for the continued use of Methyl Bromide (MB). . . . [without which] a number
of growers stated they would have no alternative but to stop producing,

o The Commission was recognized by the U.S. EPA in 2003 as a "Champion" in the area of
risk veduction.



And, from this document(strategic plan for reduction of pesticide use/, has developed
euidelines for grower's to manage pests and disease with a reduced level of pesticide use,
based upon the concept of Integrated Pest Management. This document was distributed
fo all growers and shippers under Commission law.

In partnership with USDA, the Tomato Board and/or Commission were funding sources
for research that would eventually lead to Japan lifting their 40-year quarantine on LS.
tomato imports. . . . the economic return to the industry has been very significant.

The Commission, working with researcher John Trumble, developed a paper on the
potential risk associated with mealy bug infecting fresh tomatoes that was provided to the
Mexican government. In response, the government relaxed, then eliminated the
guarantine on California tomatoes from Imperial County exporied to Mexico.

As a result of Mexico eliminating its phytosanitary restriction on California tomatoes
which reguired tomatoes to be free of stems and leaves, the Commission addressed the
interests of specific shippers] The stems and leaves issue was primarily that of three
shippers - Central California Tomato Growers, Gonzales Packing, and Sun Pacific
Shippers. These three shippers reported significant business in Mexico, and thus, any
impediment to free trade had economic consequences to these companies .

Thus, with the lifting of this [phytosanitary] barrier, there is equal access between the
U.S. and Mexico for the first time.

In 1999, the Commission funded the first “tomato specific” Good Agricultural Practices
(GAP) document, through the efforts of researcher Trevor Suslow. The document has
been made available to growers and shippers and has been subject to periodic updates.

The findings [of Dr. Suslow's survey through the research program], confidential 1o the
sheds, detailed weaknesses in their own reduction of microbial contamination, such as
salmonelia and ecoli, and will enable these operations to improve their own food safety

efforts.

In response to the DA letter [to the Commission ve food safety], the Commission
created a task force to develop the first national guidance document for fresh tomatoes.
The document was presented to FDA and is found on their website:
hitp:/fwww.cfsan.fda.goviacrobat/tomatsup.pdf. The document was drafied in
conjunction with FDA and was distributed by the Commission to all growers and
shippers in California, made available to retailers, food service, and others in the trade.
The document is widely available on the internet as an educational tool as envisioned by
FDA. And, the Commission has been praised by I'DA for its efforts.

As noted in the transeript of the 2005 Salinas hearing . . . Subway echoed their support of
the Commission in the April renewal hearing of the Commission based up the past efforis
of the Commission related to food safety.



Because of the uniqueness of tomaioes and increasing competition from Canadian
ereenhonses, the Commission considered a number of options] Cne, civea 1299-2000,
was the development of a “California grown™ eampaign at Save Mart Supermarkers thar
would test consumer acceptance of a program that embraced locally grown product over
imported produc from Canada or Mexico. The test was yo successful that the concept
emerged into a State-led effort proposed by the Commission to then Secretary Bill Lyony
at the Califoraia Tomato Conference keld in San Francisco, and to the Agricultural
Iesues Fornm, who helped lead the formation of the Buy Caltfornia Marketing
Agreement.

Ay noted at the Buy California public kearing, the California industry was under antach,
facing severe economic consequences from the dumping of Canadian greenfiouse
tomataes in Calijornia . . Through the efforts of the Commission, the B¢ Vegetable
Commission, and Ontarie Greenhouse Growers, the anti-dumping action was halted
withowt prefudice. And, there way an immediare increase in market shave for California
tomatoes in e Western United States due to higher prices for the Canadian produc,
The resulting benefit to the California growers and shippers was in the millions of
cheallars.

Through this ad-hoc effort [in leading the formation of the North American Tomato
Trade Waork Group (NATTWG), comprised of tomato producers throughout North
America and attended by representatives of the govermments of the three Novth American
trading partners — United States, Conada and Mexico), the California Tomaio
Commission has been able to help lead o harmonization of arrival standards (groding
standards) for U8, tomatoes shipped to Canada and in the harmonization of pesticide
MRL's berween all three trading pariners,

The complexities and competitive nalure of the Novth American markeiplace required
that the Commission make significant investaents in export marketing, done largely
through its participation in the USDA funded Market Promotion Program. . .. The
Commission s mvolvement with FAS was af first on a stand-alone basis. However,
USDA required that the Commission bring the Fiorida Tomato Committee info the
program 5o that a united effort would be made In growing U8, exports,

The Califormia Tomato Commission is one of the best performing participams in the
[SDA program, with an above average raling os compared to the all other programs,

Since the opening of Japan fo U.8. tomatoes, when §153,000 of tomatoes were sold, the
navket has undergone o number of changes, resuliing in a refinement of market strategy,
The new stratepies employed by the Commission in 2000, that of creating rew menu
items, was successful with sales increased by 353% to 2.6 million dollars,

While the Commission has ¢ number of retail and other promotions in Canada and
Mexico, among the mosi successful events ave trade missions and reverse trade missions
that are open to all of industry, Muost of industry has participating in these events over



time, including but not limited to Gonzales Packing (Mexican Reverse Trade Mission.
Sacramento/Rio City), and Central California Tomato Growers (Mexican Reverse Trade
Mission: Fresno, Flemings, Trade Mission to Mexico).

o The Quality Task Force, comprised of produce leaders from throughout North America,
including representatives of Wal-Mart, the largest retailer in the U.S. for California

tomatoes, the advisory commitiee played an important role in the development of food
safety guidance for the industry.

4. RESPONSE RE REPORTABLE FINDINGS

(i) Relationship Between Commission and Exchange

It appears that one of the CDFA Audit Office’s primary concerns, based upon the
report as a whole, is that the “Commission and the private ‘agricultural cooperative,’ the
California Fresh Tomato Growers Exchange (Exchange) appeared to operate as identical in
interest and organizationally on many occasions.” (Report, p. 2) (See also Report, p.7: “the
Commission and the Exchange appeared to operate like they had identical interests and in the

same organization . . . The separateness of their identilies became confused and merged.”)

This proposition is fundamentally erroneous. The Commission and the Exchange
served entirely different and distinct functions and operated separately and independently for all
malerial purposes. The use of common staff and other resources was fully disclosed, arranged at
arms length, and the subject of written MOU’s. In any event, such use of common resources is

not by itself improper and was never used as an instrument of concealment or wrongdoin g

"The auditors assert but do not support their alter ego conclusion. The principle of alter ego has
been explained as follows:
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There is no foundation for the CDFA’s presumption that the Commission’s and Exchange’s
identities were co-extensive or that their relationship was “unusual.” (Report p. 7) (Flease see

discussion below regarding management of the Exchange for more detail.)

As reflected in the following chart prepared by Employee A, the functions of the
two organizations do not overlap. Significantly, the Exchange was formed as a Capper Volstead
Cooperative, but the Commission, of course, was not. For an explanation of the Capper Volstead
antitrust exemption, please visit the USDA website http:/www.rurdev.usda. gov/tbs/pub/cir
35.pdf. A full explanation of the differences between the Commission and the Exchange is
appended hereto as Exhibit B, along with accompanying documentation including MOU’s and
portions of the Exchange’s operational policy.

Chart 1
Activities of the Respective Organizations

Area Exchange Commission
Research Program None Yes
Domestic marketing and promotion None Yes
Export marketing and promotion None Yea

The terminology “alter ego™ or “piercing the corporate veil” refers to situations where there has
been an abuse of corporate privilege, because of which the equitable owner of a corporation
will be held liable for the actions of the corporation. The requirements for applying the “alter
ego” principle are thus stated: It must be made to appear that the corporation is not only
influenced and governed by that person [or other entity], but that there is such unity of interest
and ownership that the individuality, or separateness, of such person and corporation has
ceased, and the facts are such that an adherence to the fiction of separate existence of the
corporation would, under the particular circumstances, sanction a fraud or promote injustice.”

Roman Catholic Archbishop of San Francisco v. Sup. Ct. of Alameda Co. (1971) 15 Cal.App.3d
405, 411; internal citations and quotation marks omitted,
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Governmental Affairs Program None Yes

Parly to the Suspension Agreement Yes No
With Mexico

Parly to the Anti-dumping action

With Canada No Yes
Historical Data Gathering on Volume No Yes
Forward Looking Volume Protections Yes No
Regulates Pricing Yes No
Volume Controls Yes No
Restriction on Producer Sales Yes No
Reporting of Actual Selling Prices to Yes Mo
Members

Fines for violation of policy Yes No
Meetings of the Board Yes Yes
Primary means of meeting:

Telephone Yes No
Assessments paid by Growers Yes Yes
Assessments paid by Handlers No Yes
Role of Ed Beckman Advisor CEO

Based upon the erroneous presumption that “the Exchange and the Commission
operated as if their interests were identical and they were organizationally the same.” the CDFA
concludes that “the Exchange did not, in fact, represent the interests of all assessment payers.”
{Report, p. 7) Confusing the issue and misstating the facts, the CDFA states that there are "over

400" growers and 30 handlers who pay Commission assessments but that the Exchange “appears
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to have been composed and led by 4-5 handlers and related growers who together produced,

according to some estimates, 90% ol the product for market.”

The Commission is unaware of any basis for the auditor’s statement. The
proposition that a Capper Volstead Cooperative is “led by 4-5 handlers” reveals a fundamental
misapprehension of the California Tomato Industry . Any review of Commission assessments
would show that it is impossible for four or five handlers to control 90% of the product.
Moreover, factually, there are fewer than 100 growers in the California fresh tomato industry,
not 400, and all industry members were invited to join the Exchange. There is no support, and
none is offered by CDFA, for the general assertion “[w]hile the Exchange represented the
interests of only a portion of the industry, all of the industry paid for the activities that included
those that supported the Exchange and the Exchange appeared to have access to the information
of all assessment payers.” (Report, p. 7) Under the Capper Volstead exemption from Federal
Jaw and similar California exemptions or farmer cooperatives, the Exchange members were
entitled to share information that could not be shared by Commission members because of

restrictions protecting growers confidential information. [Please see Exhibit B.]

As noted above, all industry members were inviled to join the Exchange. And,
the Commission is not aware of any substantial evidence to support the auditors’ broad assertion
that it “appeared” that Commission assessments generally funded Exchange activities. The few
specific items of the Commission purportedly “funding” Exchange activities identified by the

anditors are relatively minor and, moreover, such instances have been fully explained do not
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supporl the auditors’ broad assertions, and have been, or are in the process of being, remedied.

(Pleqse see below.)

The following is a portion of additional information which was provided by
Employee A to further explain the limited relationship between these two entities. The complete

summary of the Exchange’s purpose, functions, and operations may be found at Exhibit B.

The California Fresh Tomato Growers Exchange was formed by
producers in response to declining profitability in the 1990s. The
original founders, meaning, those who invested in the legal
expenses, included most of the mature green producers, including
Central California Tomato Growers, Those producers viewed the
formation of a Capper Volstead Cooperative, as had existed in
Florida for many years, as the model for the new entity that would
be tightly focused on pricing issues.

It was never the intent that the Exchange would compete with the
California Tomato Board or the Commission which would be
established shortly thereafier. The intent was for the Exchange to
provide services that are unique to cooperatives, thus
complimenting whatever generic programs were undertaken for
industry.

All industry members were invited to join the cooperative,
Through the years, nearly all producers, except those aligned with
Gonzales Packing, Sunnise Tomato (now defunct), Red Rooster,
and Deardorff Jackson, have either been aligned with the start-up
of the organization and/or served on the Board of Directors. All
individuals who have served on the Exchange Board of Directors
have at one time or another also served on the Board of Directors
of the California Tomato Commission. This is due to the size of
the industry being compact, with few small operations, and thus,
there is an overlap of both companies and individuals.

The MOU between the Commission and Exchange was originally
drafted by the Commission’s legal counsel of Kahn Soares and
Conway. The MOU was drafted to be in compliance with the
Department’s Policy for Commissions; the specific guidance was
and continues to be the management of Commissions by
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Associations, which, the Department’s representative lo the
Commission Dennis Manderfield, repeatedly expressed would be
acceptable to the Department as the basis for any MOU. It should
be noted, the MOUs were always subject to Board approval in the
presence of CDFA and Mr. Manderfield never objected to the
MOU, nor the terms of the compensation to the Commission from
the Exchange Further, Mr. Beckman brought to the attention of
the Department in April 2006 at the Commission’s renewal
hearing, the structure of the MOU, the input of the Department in
the development of Commission pelicy related to the management
of other organizations.

It should be noted, that formality of the relationship between the
Exchange and Commission were fully disclosed at all meetings of
the Commission where the subject arose; any liabilities of the
Exchange to the Commission were disclosed to the Board and
Department at meetings and in the submission of the audited
[financial statements. At no time did Mr. Manderfield express any
concerns related to the liabilities or financial arrangements
between the two organizations as presented during meetings of the
Commission. Nor, did the Department object to the terms of the
compensation, (n that the budgets of the Commission were
concurred by Marketing Branch Chief Lynn Morgan on an annual
basis.

Hence, there is no “merging” of the Commission’ and the Exchange in terms of
the respective organizations” purposes or operations. They were formed for different reasons to
accomplish different goals. Neither has there been any concealment of the relationship. On the

contrary, the existence and terms of the relationship have been fully disclosed and effectively

approved by the CDFA.

The Commission’s independent auditor explains in a separate submuission that the
entities also were treated separately for financial statement purposes and observes that the

auditors did not identify errors in that regard:



Relationship Between Commission and Exchange

As sel forth in the Draft Audit Report (page 9), the Tomato
Commission established an account in its general ledger that was
used to track expenses incurred and paid on behalf of the
Exchange. The Draft Audit Report notes that $105,000 of the
Exchange's expenses were paid by the Commission and that the
Exchange subsequently reimbursed these amounts. Note 2 to the
Tomate Commission’s February 28, 2006 Financial Statements
identifies a receivable to the Commission from the Exchange in the
amount of $5,020. Although the Draft Audit Report expresses a
concern regarding the separateness and the independence of the
Commission and the Exchange and the documentation of their
relationship, it does not identify any substantial errors in the
Commission’s financial statement arising {rom their relationship.

As notes in the Draft Audit Report (page 12), two invoices (for

wehsite design and legal fees totaling less than $12,000) were

erroneously paid by the Commission for services rendered to the

Exchange. As noted in the Draft Audit Report, the website charges

were reversed and the Exchange reimbursed the Commission for

the Exchange’s portion of the costs. Unfortunately, the Draft

Audit Report does not state the date of these invoices so it is not

possible to determine whether these transactions were in any

period audited by Mr. Carler.

Indeed, in the Executive Summary of the Audit Report, the CDFA highlights only
two monetary items between the two entities: that the Commission paid $48,000 to a website
design firm of which §5,585 was attributable to the Exchange’s website. As the CDFA learned
during audit, and the independent auditor above observed, an employee did not allocate that
amount to the Exchange inadvertently due to the fact that the website design firm billed the total
amount without a breakdown. As CDFA admits in the Report, the employee “acknowledged that

an error had occurred and the Exchange reimbursed the Commission for this portion of the cost .

.7 (Report, p. 2)
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The only other highlighted item in the Executive Summary concerning expenses
is approximately $6,800 in legal fees which “were invoiced to the E-m:hamgcﬁ but were paid for by
the Commission.” Contrary to the CDFA’s presumption that the Commission’s payment of a
portion of the Exchange’s legal fees was due to “internal control weaknesses™ precluding staff
from “differentiat{ing] between an expense of one company versus the other,” the Commission
intentionally paid for a portion of the legal fees incurred by the Exchange in California Fresh
Tomato Growers Exchange v. Romas R Us, Inc., Maya Fresh, Inc., Fresno County Superior

Court, No. 05 CE CG 00537, filed November 23, 2005.

The decision to allocate a portion of the Maya Fresh legal fees to the
Commission was because the Commission received tangible benefits directly as a result of the
litigation, including the Commission’s collection of assessments from Ricardo Meyer of Romas
R Us. The litigation also produced public and industry benefits directly related to the
Commission’s purpose and business which are difficult to quantify. These benefits include, for
example, the cessation of certain gunnysacking activity, which was. a subject of the suit,
benefiting the industry in general and non-exchange members such as Gonzales Packing whose
boxes were being used in particular. (Please see discussion of gunnysacking and surveillance
helow.) Moreover, the suit led to payment of assessments in connection with the State’s

slandardization and curly-top programs which further serves the public interest.
Notwithstanding the benefits to Commission and other state programs, the

Commission has reviewed the legal fees incurred in the Roma R Us and Maya Fresh hitigation

and determined that the total fees paid by the Commission for the litigation amounted to at least
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$10,169.57 and also determined that there was an additional $2,880.96 for other services
invoiced to the Exchange. In light of the benefits to the Commission and its members, the
Commission believes it was appropriate for Commission to pay these legal fees. However, to
resolve the matter, and compromise the issue of who benefited from the litigation, the
Commission has requested the Exchange to reimburse the Commission for $10,000 in settlement

of the issue and the Exchange has agreed to do so.

Concern is raised that Employee A managed both the Commission and the
Exchange, and received compensation for doing both, However, the concern is vague,
ambiguous and unsupported by evidence of wrongdoing or impropriety. As mentioned above, a
detailed analysis of the purposes and functions of the Commission and Exchange is provided in
Exhibit B and demonstrates that, for all material purposes, the entities were separate and

independently managed.

In addition, the Commission requested and received a detailed explanation from
Employee A regarding the relationship of these two entilies and his role in each. This

explanation is important and should be carefully considered:

The preliminary audit is incorrect in its assumptions and
conclusions regarding Employee A’s involvement with the
California Fresh Tomato Growers Exchange. At the Commission,
Employee A’s role was that of CEO as provided for in the bylaws.
At the Exchange, Employee A’s role was primarily that of
facilitating discussion among the members, ensuring compliance
with all guidelines involving a producer cooperative established
under the Capper-Volstead Act, and the auditing of compliance
with Operational Policy, which governs the cooperative's
membership. Thus, while Employee A’s role at the Commission
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was broad, the same cannot be said for Employee A’s role at the
Exchange, where the programs of the Exchange are narrow in
scope and not in conflict with that of the Commission,

The California Fresh Tomato Growers Exchange was formed in
compliance with the Capper-Volstead Act, providing anti-trust
exemption to an association of producers, meaning, farmers who
associate under an association, or associations that associate with
other like associations. ° There are a number of well-known
Capper-Volstead Cooperatives, including Oceanspray Cranberries
and the recently formed California Citrus Growers Associations.
As noted by University of California researcher Shermain
Hardesty, Capper-Volstead Cooperatives have had a long history
in California agriculture. Y The requirements of a Capper-
Volstead Cooperative are that the association must be operated for
the mutual benefit of its members, and that the membership is
limited to that of producers of agricultural products. Further, that
the cooperative must hot deal in the products of non-members in
an amount greater in value than such products it handles for its
members.

The California Fresh Tomato Growers Exchange was formed by a
super-majority of the California fresh tomato industry and was
based upon a successful and long-standing format used in the
Florida industry, where multiple organizations are managed by the
mandated program, in this case, Federal marketing order 966
operating under the authority of the U.S. Secretary of Agriculture.

Employee A’s role is not unlike that of Mr. Reggie Brown, who is
the Executive Director of the Florida Federal Marketing Order —
Florida Tomato Committee; Executive Director of the Florida
Tomato Exchange, a non-profit association; and manger of the
Florida Tomato Growers Exchange, producers cooperative
established under the provisions of Capper-Volstead Act for
agricultural cooperatives. Mr. Brown, and his predecessor, Mr.
Wayne Hawkins, has/have provided such services to the Florida
fresh tomato industry without the objection of the United States
Department of Food and Agriculture for more than thirty years. 4
The concept in Florida was to provide complimentary not
competilive programs utilizing both marketing order and
association formats; the same concept holds true in California
where the two organizations, the Commission and the Exchange,

2 httpsffwrwrw urdev.usda.gov/rbs/pub/cir3 5. pdf
* http:f/fwww.agecon.ucdavis.edwoutreach/update_articles/vEn3_4.pdf
* Correspondence of Reginald L. Brown to Employee A, dated January 29, 2007, Exhibit C.
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carry on their own programs, funded by their respective members,
and decisions are made by their own independent board of
directors.

Throughout Employee A’s tenure as CEQ of the Commission, he
has maintained detailed discussions with the Califorma
Department of Food and Agriculture related to the relationship
between the two organizations. These communications began with
a request to CDFA’'s then appointed economist lo the Commission,
Glenn Yost on March 24, 1997, to review the proposed MOU
between the two organizations. .

Such discussions were ongoing as the Memorandum of
Understanding between the two groups evolved, and as Employee
A's role changed. At no time did the Department express any
concern related to Employee A's dual-role responsibility.

CDFA Commission Branch Policy, C107.1, in effect at the time of
an email from Dennis Manderfield to Employee A dated August 24,
2003, detailed the Branch regulations governing the association af
mandated and other organizations, © As noted by Mr. Manderfield,
while Branch policy was for associations that would manage a
mandated program, the reverse situation would also be governed
by the Branch policy.  This discussion between Mr. Manderfield
and Employee A was one of numerous discussions relaled o
Emplovee A's dual role and what steps were to be taken to avoid
any possible conflict of interest.

Policy C107.1 was adopted by the Branch given the fact that there
are similar positions within other California agricultural-based
industries, where Commissions provide managerial or other
support services to or are allied with other mandated programs,
including Pistachios, Avocados, and Tree Fruit. Further, Monjfor:
Management Services, provides managerial services o a number
of cooperatives, marketing orders, and commissions, and all within
one office and therefore requiring that their staff wear multiple
hats. There are a number of other mandated programs, including
California Cherry Advisory Board, where the manager of the
marketing order also serves as the manager of an association
andlor research foundation. As a former employee of Monfort
Management, Employee A was aware of how services lo one
comniodity board or association were isolated from that of other
boards for the purpose of billings and such Imowledge was used to
establish the protocol used at the Commission office.

ff March 24 correspondence Employee A to Glenn Yost, with attachments, Exhibit I,
* Email from Dennis Manderfield to Employee A, dated August 24, 2005, Exhibit E.
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Employee A's role with the Exchange was fully disclosed during
Commission Board of Directors meetings in the presence of
Dennis Manderfield, as noted in the minutes of the Commission
since 2001. In addition, Employee A's role and compensation
related 1o the Exchange was also reported on Employee A's Form
700 disclosures to the California Fair Political Practices
Commission for the California Tomato Commission.

As Mr. Manderfield can attest to, when subject matter arose at a
Commission meeting that was that of the Exchange or m any
fashion related to the Exchange, Employee A promptly closed
discussion, warning members that such matter was not appropriate
for Commission meetings. As noted in the detailed analysis of the
functions of the two organizations, each organization served a
unique and separate purpose, and thus discussion and/or action
related to a given issue was generally appropriate for one entity or
the other, not both.

At no time, since the original MOU between the two entities was
approved in 2004, has the Department raised any concerns af any
meeting of the California Tomato Commission related to the
relationship of the two entities or the dual managerial role. Nor
has the Department in any other forum raised concerns or
objections to the relationship between the two entities until the
Cease and Desist Order was issued in September 2006.

As in Florida, the California fresh tomato industry is small in scope
and most of industry participates in multiple organizations and is
accepting of the dual role. In California, the dual management role
had been supported by industry without any formal or otherwise
objection from any industry member until 2005 — four years afier
such an arrangement first began.

In Employee A’s dual role, he is subject to confidentiality
agreements from the Commission and Exchange. The
confidentiality agreement of the Commission is required of all
employees and was first adopted by the California Tomato Board,
the marketing order that preceded the Commission. A4s Employee
A noted at the time of the audit to Mr. Shakil Anwar, there have
been two documents veferencing Employee A's involvement with
the Fxchange. Mr. Anwar's statement in the preliminary report,
that no such documents existed, was incorrect, and Anwar
misrepresents Employee A's statements regarding the existence of
such documents. As noted, there are two such documents - the first
being certain Operational Policy documents that were proprietary
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to the Exchange and, second, Employee A's independent
contractor agreement, which contains a confidentiality agreement.
While Employee A was unable to provide a copy of the
Operational Policy document at the time of the audit due fo those
documents being the property of the Exchange, Employee A did
provide a copy of the independent contractor agreement. Mr.
Anwar had access to the confidentiality agreement of the
Commission, which was maintained in Emplovee A's personnel

file.

As mnoted previously, Employee A's involvement with the
Exchange is limited in scope, and was primarily that related to the
gathering of member volume forecasting data and the distribution
of this information for Monday moming conference calls of the
producer membership of the Exchange and the distribution of the
weekly FOB pricing report. It is not within Employee A’s role to
participate in the decision making process of the Exchange related
to any activity contained in the Operational Policies; such
decisions are made only by the producer members of the
cooperative.

While Employee A was responsible for the auditing of Exchange
members, this is the auditing of FOB sales invoices, not financial
data. Any such audits could be conducted via the mailing of
reauired documents, emailing of required documents, or on-site
visits. Since 2005, the primary means of auditing has been other
than on-site audiling, thus, nearly all Exchange business was
conducted between the hours of 6:00 and 8:00 a.m. on Mondays
(the date of the weekly conference call), or in the evenings or
weekends. Thus, the limited scope of Employee A’s
responsibilities and the flexibility of providing these services
outside of traditional business hours did not generate any conflict
between Employee A's responsibilities to the Commussion and
those to the Exchange.

There are few instances where business of the Commussion and
business of the Exchange would intersect. For example, while the
Commission funded governmental affairs, marketing and research
efforts, the Exchange did not have such programs. This fact is
documented by comparing the programs of the Commission as
concurred by the Department of Food and Agriculture agamst the
Operational Policies of the Exchange that are primanly limited to
volume forecasting, restriction of certain grades, and reporting of
FOB pricing, all programs that not found at the Commission.
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Since Employee A's involvement in 2001, the only interaction of
the two programs on given subject malter was related 1o the illegal
packing of tomatoes, their sales being primarily through the At
Street Produce Marker in Los Angeles, and the need for increased
surveillance with the goal of curtailing this illegal activity.  Such
practices were the subject of frequent discussion between the
Commission and the Department. And, the Depariment of Food
and Agriculture was clearly aware of the mutual concern of both
entities, including litigation by the Exchange against certain
individuals who were in violation of the State Standardization
Regulations that applied to the marketing of fresh tomatoes
through emails and personal discussions with Gary Manning,
Dennis Manderfield, and Lynn Morgan, all employees of the
Department.” ©° Further, the Department expressed support for
the value of the surveillance program that was first initiated in
2005 subject to the memorandum of understanding between the
two entities approved in the presence of Mr. Manderfield, and
continued in 2006 through the Exchange. 0" At no time did the
Department, including the Marketing Branch or Standardization,
express any concern to Employee 4 or the Commission's Board of
Directors regarding the surveillance program or its funding
mechanism. In fact, the Department of Food and Agriculture did
not require a formal contract for services, only a Memorandum of
Understanding for the programs undertaken in 2005 and 2004.

Contrary to the preliminary audit report, given the nature of the
two programs being very different in scope, there were rarely
opportunities for shared expenses. Where costs may have been
common, the expenses were billed to the Exchange proportionately
or in full.

For example, on an almost annual basis, Employee A would attend
the Florida Tomato Conference. The Florida conference was
structured similarly to the California Tomato Conference, with
meetings of the various Florida-based organizations at the same
site (Naples, Florida). For most of Employee A’s atiendance
history Employee A’s participation was limiled to that of the
Florida Tomato Commiltee — the Federal Marketing Order — that is
in partnership with the California Tomato Commission in the
USDA-Market Access Program. Thus, Employee A’s attendance
during this period of time was that of Commission business.
However, when Employee A’s participation was extended to that

! Email to Dennis Manderfield, Gary Manning dated June 17, 200, Exhibit F.

* Emails to/fr Lynn Manderfield, dated November 10, 2005; May 12, 2005, Exhibit G.
? Email to Gary Manning, dated July 8 and July 21, 2004, Exhibit H.

" Fmail from Kevin Masuhara, dated December 1, 2006, Exhibit 1,
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of a visitor during meetings of the Flonda Tomate Growers
Exchange or Florida Tomato Exchange, Employee A billed the
altendance at the Conference to that of the California Fresh
Tomato Growers Exchange, to eliminate any concerns related to
Employee A’s costs related to attending the Florida conference and

the meetings of the respective Florida cooperative and association.
11

In the Gonzales complaint and elsewhere, and alluded to in the
preliminary audit report, allegations have been made of Employee
A's providing CTC generated "pack out” reporis or other
proprietary information to the Exchange raising questions of
possible conflict of interest. These allegations are without merit,
The “pack out” report is generated by shippers dirvectly through
their own password protected access to the Commission’s websilte,
with these reports being made available to all members in
summary format at approximately 12 noon, Monday to Friday.
Gonzales Packing has refused to provide such data since 2004,
Employee A has not provided any proprietary data of one shipper
to any other member or the Exchange and does not have access 10
such proprietary “pack owt” data. Further, the data is historical
in nature; the Exchange, unlike the Commission, only deals with
forward-looking volume forecasting as detailed in  their
Operational Policies. Thus, such historical “pack out” data is of
na value to the Exchange.

As of December 31, 2006, Emplovee A’s contract with the
California Fresh Tomato Growers Exchange has terminaled. The

contract will not be renewed. The Exchange 15 discontinuing
operations.

Exchange Surveillance Contracts with the CTC

There appears to be confusion in the Audit Report regarding the Memoranda of
Understanding between the Commission and Exchange. The Commission and Exchange entered

into general Memoranda of Understandings concerming the nature and terms of their relationship.

" GL of the California Tomato Commission; credit card records of Employee, previously provided and (available at
the office of the Commission).
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However, in addition, the Comumission and Exchange entered into a separate Memorandum of
Understanding in connection with surveillance activities. It is worth understanding the
surveillance issue and the subject contracts in some detail because the auditors’ gloss appears to

be just that—superficial in nature.

The following explanation was provided by Employee A:

The Exchange considered the feasibility of funding for surveillance
operations related to gunnysacking when it became apparent that
no short-term solution was available from the Commission.

The Commission’s action plan, including AB 649, would delay the
implementation of food safety initiatives, which they (Exchange)
viewed in conflict with the directive of FDA issued in February
2004.

Industry believed that tightening Article 43 would not be
sufficient, that additional enforcement would be required. Thus,
the Exchange decided that they would assess their members to
provide the means to increase manpower by the State and selected
counties, related to the enforcement of Article 43, The Exchange
made this decision shortly after the CTC voted its support of the
amended Article 43,

The Exchange members wvoted to support a supplemental
assessment against all members based upon prior year production.
The supplemental assessment raised $158,429.67 that would
enable funding of activities at the State and county levels that
would support the enforcement of the California Ag Code specific
to Standardization and the regulations goverming the production
and marketing of fresh tomatoes within Califormia. These funds
were accounted for separately from regular assessments and would
be provided to the Commission as required to satisfy the MOU
between the two entities.

The contracts established by the CTC for the Exchange per the
MOU provided a cap on expenses; actual performance varied

significantly from county to county.

The Exchange funds received from its members also supported the
funds of an answering service that was used by any individual, in
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or outside of the Exchange, who wished to report gunnysacking
activity or any related activity that was in violation of the
California code as it applied to fresh tomatoes.

Historically, the Exchange had previously entered mto contracts
with various counties in the 1990s. The Exchange, however, does
not have the infrastructure as it did at that time, when the CTC
provided manpower to the Exchange; thus, the Exchange sought an
MOU with the CTC to contract with the counties and retain an
answering service to relay complaints of illegal operations to the
respective counties.

The Commission, at its May 18, 2005, meeting, attended by
CDFA’'s Dennis Manderfield, approved an MOU with the
Exchange to provide such services. At no time following the
meeting did CDFA ever express any concern with the MOU. The
MOU to provide services was signed by the Commission president
and Chairman of the Exchange.

Contracts were established by the Commission with the respective
counties and/or CDFA. The liability for the contract amount was
that of the Exchange under the MOU. Counties and/or the State
were aware of the joint funding mechanism through wverbal
communications.

Concurrently, the Exchange litigation moved forward against the
gunnysackers, with one gunnysacker, Ricardo Mayer, of
RomasRUs, who later agreed to an out-of-court settlement that
included the paying of back assessments to the Commission.
RomasRUs has since paid their assessments to the CTC.

The gunnysacker in question had been cooperative in detailing the
scope of the illegal activity in the Los Angeles market, which we
relayed to CDFA. We estimate that the revenue loss to the CTC
from such activity in the amount of $1,600 per day (25 loads x
1,600 boxes x .04 per carton).

Concurrently, the CTC moved forward with the amending of
Article re; delays were frequent at CDFA due to concerns related
to the regulations required and specific language, including trace
back provisions, the role of the Office of Administrative Law, and
issues related to the proposed MOU.

Amendments to Article 43 were subject to a public hearing in
Salinas, California, on June 23, 2005; at this meeting, a number of
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allegations were made by Gonzales Packing that were refuted by a
number of industry members.

The Governor vetoed AB 649 at the end of the legislative session,
thus curtailing hopes of industry to move inspection and GAP
authority to the CTC effective 2006.

At the December 13 meeting of the Exchange, the general MOLU
with the Commission was terminated; this includes the termination
of the MOU for surveillance activities.

At the conclusion of the program, the Exchange made three
payments to the Commission in the amount of $69,639.38 in
fulfillment of the MOU. Two payments were made directly to the
counties, as the MOU between the Exchange and Commission had
been terminated as of December 31, 2005. Those payments were
to Los Angeles and Fresno Counties, in the amounts of $2,070.00
and $16,353.97, respectively.

The remaining unspent funds were retained by the Exchange and

provided the basis for 2006 funding of surveillance activities that

are governed by an MOU between CDFA and the Exchange that

was entered into in August 1006 by Rick Jensen on behalf of

CDFA and Ed Beckman on behalf of the Exchange.

As is evident, the situation regarding surveillance, confracts and the interaction

between the Commission, Exchange, CDFA, and various county governments was transparent,

justifiable and did not implicate any misuse of Commission assessments.

Relationship Between Commission and the Foundation

The contemplated purpose of the California Tomato Research Foundation was to
pursue proprietary research technology for the industry, distinguished from research provided at
public universities which is publicly available. The Board of Directors approved the formation

of the Foundation in open session in the presence of CDFA representative Denmis Manderfield.
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The CDFA concurred with the 2006 budget, which included funding for the Foundation. No one
posed any potential conflict of interest in, or otherwise objected to, the Commission’s pursuit of

proprietary rescarch through the Foundation.

However, as il turned out, the Foundation never got off the ground. The Bylaws
remain in draft form, and the entity remains stalled in the formation stage. There are few
records, but for the draft bylaws previously provided, and no transactions beyond the

Commission’s preliminary exploration actually have taken place.

The Commission is aware of no evidence that Employee A “managed” the
Foundation or that the Commission separately compensated Employee A in connection with the
Foundation, See California Tomato Commission website for its purpose and
contact/management of the Foundation. Neither is the Commission aware of Employee A
otherwise receiving compensation related to the Foundation. Employee A has confirmed that he
did not have managerial responsibilities al the Foundation nor did he receive compensation from

the Foundation. Employee A further explains:

California Fresh Tomato Research Foundation

The California Fresh Tomato Research Foundation was proposed
by Kahn Soares and Conway, the legal counsel of the California
Tomato Commission, as a means to generate funds from other than
assessments to support the rescarch needs of the industry. The
concept was based upon that being used in other industries —
including the California avocado industry.

At no time has Employee A been formally associated with the

organization or received any type of compensation or been
promised any compensation for any services provided. To the best
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of Employee A's knowledge, the Foundation never became fully
operational.

Employee A’s responsibilities were limited to that of interaction

hetween the Commission and its legal counsel on issues related to

creation of the Foundation and to identify fund raising mechanisms

for the support of the Commission’s research program. Such roles

are within the parameters of Employee A’s being CEO for the

California Tomato Commission.

The principal concern raised in the Audit Report is that Employee A took a trip to
Sicily, Italy, in connection with the Foundation to attend a world tomate conference (the 2005
Syngenta Tomato Conference) and that the Commussion allegedly paid for it without
reimbursement. The Commission’s understanding is as follows. The 2005 Syngenta Tomato
Conference was an invitation-only event. Based upon the explanation of Employee A, a member

of the California Tomato Commission’s Quality Task Force, Mr, Rod Jorgenson (Tomato

Product Manager, Syngenta Seeds Company/Rogers Brand) invited Employee A to attend. 2

The Commission was reimbursed for full fare coach airfare to and from Catania,
Italy (see invoices to Syngenta for Employee A’s airfare and the General Ledger and AR reports
for payment by Syngenta to the Commission). In accordance with Commission policy, the
Commission paid the difference between full far coach and business class. All hotel and meal

expenses were paid for by Syngenta or Employee A with one exception. Due to an air traffic

b The Audit Report mentions that Foundation donors would receive a tax benefit

and that royalties from Foundation projects would flow through the Foundation to fund other
projects. This arrangement is similar to one in Florida. One such project which was discussed
early on concerned the feasibility of proprietary breeding with a large seed company (Company
E), with a share of industry purchases from Company E to be returned to the Foundation to
support generic breeding at UC Davis. The trip to Italy was in connection with the
contemplated project.
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controllers” strike, Employee A had to remain in Italy an additional night . and those expenses

were paid by the Commission. Please see Exhibit J.

Accordingly, the Commission funded the initial exploration of a Foundation, legal
fees for draft bylaws, and a diminimis portion of Employee A’s participation in the 2005
Syngenta Tomato Conference. The Commission has determined that it would be diseconomic
and impractical to attempt to retrieve these small amounts, which amounts were justified in any
event as consistent with its mandate to promote the California fresh tomato industry and a

reasonable effort to further improve the industry.

Commission Conferences

The CDFA criticizes in principle the Commission’s annual conferences. As
demonstrated in detail below, the conferences served an important public service under the
mandates of the statute and produced substantial public benefits. The majority of expenses
related to the conferences were underwritten by third parties, and were not disputed by the
CDFA auditors. Thus, the Commission’s expenses were substantially leveraged by sponsorships
thereby producing maximum benefits at minimal cost to the tomato industry and its growers and
consumers, These public benefits are wholly ignored by the auditors in their unsupported
conclusion that “we do not believe [conference expenses] to be in the best interest of the public.”

{(Report, p. 3)  Employee A has provided an overview of the conference purposes:

. According to Employee A, the flight schedule was from Cantania to Rome to
Munich to San Francisco. The strike resulted in a cancellation of all flights and the best , if not
only, alternative was to spend the night in Rome and arrange for a flight to the U.S. the next day.
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The conference is used to increase industry awareness and usage
of Commission programs, to create awareness of emerging trends,
and enable staff to finalize programs. The event is considered part
of an overall marketing effort related to issues that financially
impact its members not unlike other organizations and companies
who consider the return on investment from such activities to be
positive for the industry in general.

The 1ssues addressed at the Conference are not available through
other means, including Western Growers or other trade
associations, as the focus at these venues is not “tomato specific.”
Over the vears, the keynote speakers included: Bill Lyons,
Secretary of the California Department of Food and Agriculture;
Gus Schumacher, Undersecretary for Farm and Foreign Policy,
USDA:; Bruce Peterson, Vice President of Produce - Wal-Mart
Stores; and, the conference has been well attended by
representatives of government, including USDA-AMS, USDA-
FAS, Ap Canada, Sagarpa (Mexico), (Cabo San Lucas 2004).

In addition, the following information was narrated by Employee C, an active

participant on behalf of the Commission at Conferences:

Beginning in 2002, the Commission began a series of interactive
educational programs for industry. During the 2002 conference,
“What the Retailer is Looking For,” consisted of a panel of top
refailers from the U.S. and Canada, as well as an expert on
consumer trends. This staff-moderated, interactive panel gave
insight as to what the grower/shipper should do to stand out in the
crowd of the tomato category and the produce section, as well as
what fresh tomato quality areas needed to be improved upon for
the retailer as well as the consumer. Panelists included Michael
Mockler, Thriftway in Canada, Steven Junquiero, Save Mart
Supermarkets, California, Steve Lutz, The Perishables Group,
Wanatchee, Washington.

In 2003, this series continued with a hands-on workshop of
foodservice personnel from throughout the U.S. on what that sector
is looking for in quality, pricing, and packaging. The workshop,
“I"ll Have What She’s Having,” was an in-depth look at how
foodservice buyers and their repack suppliers are changing needs
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and specifications for their restaurant customers.  Panelists
included Maurice Totty, Applebees; Greg Reinauer, Amerifresh;
Bill Piper, Grant County Foods. This panel and presentation was
also coordinated and moderated by staff.

The third workshop in the series, in 2004, was aimed at the sales
arm of the grower/shipper equation: “New Dynamics of Buying
and Selling,” moderated by Ronnie De La Cruz of the Produce
Marketing Association. This presentation was entirely coordinated
by Employee C. Also, Employee C gave a presentation to industry
during the General Session on domestic tomato movement and
marketing trends for the 2003 season, and participated in the
industry roundtable, “Growing Your Share of the Mexican Retail
Market,” with the Mexican trade. (Note: These materials were
given o CDFA audit staff.)

As the issue of food safety grew, so did the Commission’s
commitment to keeping industry updated on buyer demands and
concerns related to food safety, and moving forward to meet those
demands. To that end, the conference programs were aimed
specifically toward food safety issues for the 2005 and 2000
Programs.

In 2005, Employee C coordinated and moderated a panel of food
safely experts, including retail, foodservice, repacker and trade
assoclations, as well as produced a comprehensive video outhning
past tomato food bome outbreaks for the session. Employee C also
gave a presentation on crisis management mistakes from past high-
profile putbreaks, including Taco Bell and Chi Chi's Restaurants.
The session’s title was “Food Safety: Whose Responsibility is it?”
Panel participants included Wal Mart, Darden Restaurants, united
Fresno Fruit and Vegetable Association, Andrew and Williamson,
Del Monte Fresh, and the Alhance for Food and Farming. (Note:
These materials were given to CDFA audit staff.

Continuing on the issue of food safety and successfully selling fruit
into the foodservice sector, the Commission presented “Changing
Trends in Foodservice Purchasing” in 2006, also solely organized,
coordinated and moderated by Employee C. Panel participants
included Yum! Brands (Taco Bell, KFC, Pizza Hut), Darden
Restaurants (Olive Garden, Red Lobster), and Subway.

Employee C then presented at the State of the Industry seminar on
current consumer trends within the tomato category, and a five
year reflection on buying patterns. (Note: These materials were
given to CDFA audit staff. A second copy is attached.)
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See Exhibil K.

Unguestionably, the conference produced numerous benefits in education and
promotion activities intended to enhance the California fresh tomato industry, consistent with the
Commission’s statutory purpose and mandate to educate, promote and advertise. Considering
that the Commission paid for only a fraction of the costs of these conferences because of the
sponsorships, the industry and public benefits far outweigh the Commission’s costs. The
anditors focus only what they call conference “losses,” which they overstate in any case. (See
below). But this misses the point. The amount characterized by the auditors as “Loss™ more
accurately represents only a small investment by the Commission which, when highly leveraged

by the donations or sponsorships of underwriters, produces substantial public benefits.

The CDFA auditors expressed concern that expenses al the conference were not
properly allocated and suggest that the information reported by the Commission is consequently
misleading. On its face, this proposilion is not correct since specific expenses directly related to
Commission Board meetings and Exchange Board meetings taking place at the time of some of
the conferences were separately and clearly allocated and disclosed, to accurately represent each

activity.

As set forth by the independent auditor who audits the Commission’s financial

statements, the CDFA auditors are not correct regarding the reporting of Conference-related

revenues and CRPCNSES!
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The Draft Audit Report criticizes lhe Commission for not
providing “clear transparency or disclosure of all conference
related activity to all assessment payers of the CDFA™
Specifically, the Draft Audit Reporl (pages 18-19) criticizes the
Tomato Commission’s financial statements for netting conference
revenues against expenses and reporting the net amount on the
financial statements and annual budgets, The Draft Audit Report
substitutes the CDFA’s auditor’s judgment and recommends that
“the Commission should ensure that all conference related income
and expenses are fully disclosed at gross in the annual budget
submitted to the CDFA for concurrence and the financial
statements sent to all assessment payers.”

Although the Draft Audit Report would reallocate some conference
expenses from conference to travel or vice versa, there is no
dispute that all expenses were recorded in the Tomato
Commission’s books and records. Apparently the Draft Audit
Report and the Summary of Conference Receipts and
Disbursements (page 15) was prepared from the Tomato
Commission’s books and records.

With regard to the decision to “net” conference receipts and
expenses, it is important to note that this is not a revenue-
producing activity for the Tomato Commission. During the CDFA
audit, Mr. Carter explained the accounting treatment in a
September 27, 2006, letter to Mr. Shackelford. Revenue and
expenses are from an entity's major, ongoing operation. In the
Temato Commission’s case, revenue would be [rom assessments
and markel access program grants. The Tomato Commission’s
major, ongoing operation is not hosting the annual conference.
Indeed, the annual conference is not expected to make a profit,
merely to break even. Accordingly, under Statement of Financial
Accounting Concepts 6, the conferences were reported net, not
gross. This was done, correct, in the financial statements. To
show the conference at gross amounts would lead a reader to
believe that the revenue from this activity is a “major, ongoing
operation” of the Tomato Commission. It is not and, under
accounting theory, should be reported at gross amounts.

Furthermore, the total amount involved is less than 3% of gross
revenue and the deficits incurred for each of the annual
conferences are (according to the CDFA’s Draft Audit Report) less
than 1% of the gross revenues. Finally, because all assessment
payers were notified of the existence of these conferences and had
the opportunity to participate, the Tomato Commission’s judgment
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to not report the gross amounts of revenue and expenses for annual
conference does not decrease transparency or accountability and I
1s not misleading.

With regard to the allocation of conference expenses belween
“staff and board travel” and “conference expenses,” this is a
judgment by the Tomato Commission and its accounting staff.
Although the CDFA’s Draft Audit Reporl would reallocate
approximately $6,700 from Commissioner and Administrative
Travel to the conference expenses, this is an immaterial amount
when compared to the Tomato Commission’s total revenue or its
total expenses. Most importantly, the net amount was properly
recorded as an expense ilem.

The auditors also question the Comumission’s long-standing practice of allowing
some family menibers of staff to accompany them to conference-related events. As discussed in
the following section regarding credit card charge changes, “personal” or family-related

conference travel for the entire three-year audit period, is approximately $28,000.

It is appropriate here to note thal the Commission requested and received the
following explanation from Employee A regarding personal or family conference-related
EXPENSes:

On the issue of family travel, 1l is manifest that no improprieties
occurred with respeet to Employee A. It has long been CTC
practice and policy that family travel expenses were covered as
part of the California Tomato Conference and indeed all of
Employee A's expenses in this regard were fully disclosed to and
approved by the CTC Board.

Further, the expenses were wholly justified under the particular
circumstances in question. By way of background, the California
Tomato Conference has been in existence since 1986, Annual
attendance at the conference has ranged from approximately 100
to nearly 300 individuals, The attendees are not limited to tomato
producers or members of the Commission. The event is open to all
interested parties and serves as a means to further advance
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programs of the Commission and fo address isswes that may
economically impact the industry.

The conference was typically organized by staff with little, if any,
outside help. Given the small size of the Fresno staff, no more
than five individuals, it had been customary practice to enlist the
help of family members to assist in the preparation of meeting
packets distributed to all attendees and to help with on-site
coordination. There were times during the conference, that the
multitude of events simply demanded additional support and that
support was from the attending family members.

It has long been practice and policy, that family members were
invited to attend the conference and such charges would be billed
back against the conference. This is largely in exchange for the
work prior to, during, and post conference. In Employee A
Beckman's situation, his son helped with the set-up of the golf
tournaments, helped to assemble registration packets, menitored
the hospitality suite, and ran errands for the taff. His daughter
provided babysitting services, monitored the hospitality suite, and
ran errands for staff. At some conferences, his wife served as a
tour host on spouse functions.

The Conference, could have as an alternative, hired additional on-
site  staff from destination management companies. The
Commission could have also contracted owt the preparation of
conference malerials. However, those are viewed as expensive
options and are not in keeping with the past practices of the
Conference, as it was first established.

At no time in the existence of the Conference, had Employee A
been advised by the Department of Food and Agriculture that such
practices may represent a gift of public funds. As the family
members in question provided valuable services that otherwise
would have required payment to outside vendors, their attendance
does not represent a gift. Finally, it should be noted that the 2006
conference recorded a profit. Thus, there was no use of public
funds in support of the conference, and therefore, any repayment
by staff would represent additional profit, not

a repayment of CTC funds.

[n short, the amount of Commission funds used to pay for family-related travel in

connection with the conferences is less than $30,000 over a three-year period. The conferences
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produced substantial benefits and the family members often provided services for which the
Commission otherwise would have had to pay third parties. The conferences provided excellent
opportunitics for networking for which the family-friendly environment was beneficial.
Together with the substantial industry benefits produced by the conferences described above,
even these “personal” costs are justified. The Commission was aware that similar programs
existed in other industries and had no reason to believe them improper in any way. None of
these factors appear to have been taken mto consideration by the auditors in leveling a blanket

disapproval of these important programs.

Credit Card Charges

The auditors found that the Commission did not keep adequate documentation for
{.:IeidiL card charges because it did not keep individual invoices, receipts, and hotel folios, for
example. While the CDFA auditors referenced credil card company stalements, it should be
noted that such statements are detailed in identifying and summarizing the charges. It is also
significant that the Commission was advised by its independent auditor that the credit card
statements were adequate for record-keeping purposes. Nevertheless, the implication which
arises from the Report’s reference to total credit card charges of “approximately $653,000™
during the audit period is that the entire amount is suspect. That simply 15 not the case. Even
without individual receipts, the credit card statements, along with the staff’s explanations, show
that the vast amount of the credit card charges were for Tomate Commuission busingss purposes
and were reasonable. Many of the staff’s explanations were supported by documentation other

than invoices and receipts, such as documentation of the events or activities pursuant to which
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the charges were incurred. And, as noted by the CDFA audilors, many invoices were retrieved
from third-party vendors to the extent practicable. While the Commission’s practices may have
been less than ideal, there still is substantial support [or the charges and no basis for assuming

impropriety.

Please note that the employees continued to receive back-up for credit card
charges after the close of the audit investigation period. To avoid confusion, that additional

back-up 1s not enclosed here but is available upon request.

It is worth noting that the liability on the Amencan Express accounts was
Employee A’s personally, not the Commissions. Employee A confirmed this by inquiring of
American Express “{w]ho has the liability of this amount—is it the Commission or myself
personally?” American Express responded “[p]lease know that the liability on this account is

yours personally.” Please sce Exhibit L.

Moreover, of the total $653,000 in credit card charges over the three-year period,
the Commission’s employees have determined that a total of less than $28,000 is attributable to
personal or family expenses, primarily in connection with conference-related travel. The
identification and caleulation of these personal or family expenses and the substantial
justification for the remaining expenses show that the Commission’s expenditures were proper.
This is a prime example of the Auditors referring to a total, $653,000, when only a fraction of

that amount ultimately is in issue.
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The Commission requested and received information from cach of the four
employees in question as to a breakdown of family or other personal credit card charges incurred

in connection with the conferences and pre-site visits,

The total for Employee A 15 $6,840.78. (See Exhibit M.) Employee A has
offered as follows and the Commission has determined to accept the offer:

Notwithstanding the foregoing, in light of the CDFA's recently

announced stance that the family expenses allegedly represent a

"gift of public funds,"” Employee A has agreed to repay the

amounts in question out of his own pocket. This action 15 being

taken as a gesture of good faith in order to settle and resolve any

controversy on this issue and should not be interpreted as an

admission of responsibility or culpability on the part of Employee

A, which responsibility or culpability is expressly denied.

Employees B, C, and D reported family or other personal expenses related to
conferences in the respective amounts of $6,032.70, $1,330.85, and 52,734.29, Please sce
Exhibits N, O, and P. These employees have stated their position that they were acting under
express Commission authority, and within the scope and course of their employment, and that
they would defend aganst any action brought against them by the Commuission for
reimbursement. In addition, these employees each have reported that their respective spouses
and significant others performed services for the Commission at the conferences, a fact

confirmed by the former CEQ and several Board members. Also, the employees indicated that

they worked substantial overlime at the conferences that was not compensated.

Because the amount at issue for these three employees 1s $10,097.84, the

Commission concluded that the cost of legal action to collect from these employees would
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exceed the reimbursement amount, and there always is some risk that the employees may prevail
and/or assert offsets for services rendered by family members and/or for their overtime. In hghi
of the cost-benefit analysis, the Commission does not believe its best interests are served by

proceeding against these employees.

Use of Private Aircraft Charters

The Commission agrees (o perform cost-benefit analyses when comparing
commercial airfares to use of private aircraft, as it has done in the past. Of the 13 charters
identified by the auditors, three were funded by USDA-MAP funds. MAP does require a cost
analyses that illustrates the cost savings as compared to commercial airfare. One charter
(number 9, for example, transported funded researchers to a tomato production region that is
175 miles from the nearest airport. It is perhaps more readily apparent that private aircrafl is
more cost-effective when passengers, such as altorneys, are billing by the hour as was the case in
two of the identified wips. However, even in those instances where passengers, such as Board or
industry members, were not billing an hourly rate, their time away from their businesses 15 a
significant factor, when considering the additional time and inconvenience of commercial airline

scheduling.

Emplovee Receivahles

The Report indicates that Commission employees charged personal expenses to
their American Express cards in violation of internal policy. However, the Report also indicates
that the Commission provided the CDFA auditor with its General Ledgers back to 1999 clearly

showing such charges and demonstrating the transparency of the practice. The auditors



determined that “{t]hese personal charges were not further explored by our office since the
Commission established an Accounts Receivable for each of the employees which were

eventually paid off by them.” Report, p. 24.

Under the circumstances, the Commission agrees to the recommendations to
disallow staff making personal charges to Commission credit cards and to strengthen applicable
internal controls, while underscoring that it is aware of no attempt to conceal the personal

charges or to not repay them, as the General Ledgers and actual repayment evidence.

The Commission is alleged to have paid $45,000 to Individual A for advertising
on a race truck and that Board Member A was “a co-driver.” The referenced race truck was an
expendilure approved in connection with MAP, and paid for with MAP matching funds. MAP’s
approval of the expenditure is fully documented and the most recent MAP audit resulted in no

reportable findings,

The promotion of California fresh tomatoes at well-attended racing events is
consistent with the Commission’s statutory purpose. The liaison for the Commnussion with the
Market Access Program is Bryant Christie Inc. Its representative Ms. Amy Thompson has

explained as follows:
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I am wriling to provide more information about the eligibility of
the Baja advertising activity.

Adverlising is generally allowed under the Market Access Program
(MAP). However, because this was a new activity, I still contacted
Elizabeth Mello at the Foreign Agricultural Service (FAS) to
obtain her approval prior to CTC moving ahead with the Baja
advertising opportunity. Ms. Mello was our Marketing Specialist
at that time. To explain, Marketing Specialists are the first points
of contact for cooperator groups such as the California Tomato
Commission, and all questions regarding Market Access Program
(MAP) eligibility and rules are directed here. While marketing
specialists may seek guidance from others in the agency,
communication on all matters comes back directly from them.
Ms. Mello approved the advertising for Baja through an email
communication. A copy of this electronic correspondence is
attached.

The Baja advertising activity was later audited as part of the
California Tomato Commussion’s MAP audit in September 2005
by FAS Compliance Review Staff. This 2005 audit was a
comprehensive audit that included review of each invoice and
related documentation from 2002 through August 2005. At that
time, Compliance Review auditors determined that this activity
was in full compliance with MAP regulations. 1have aftached the
complete letter from Compliance Review Staff that outlines other
detailed findings but makes no reference to the Baja advertising
activity.

Given the pre-approval of the activity and subsequent confirmation
through the MAP audit, it can be concluded that this was an
eligible activity. If you should require any further clanfication,
please do not hesitate to contact me.

Please see separate submission of Board Member A,

In addition, as set forth in the Declarations of Board Member A and Individual 1,
Board Member A does not now have, nor has he ever had, a financial interest in the race truck or

company which owns it. Please see Board Member A’s separate submission.

42



Total Salary Paid to Emplovee A

The Commission has consulted the 2005 Salary Summary for Chief Executives of
California Marketing Programs, based on salary information collected by the CDFA. The 2005
Salary Summary shows that the compensation paid by the Commission to Employee A is well
within the range of salaries surveyed. Even if compensation from other sources is taken into
consideration, the total compensation to Employee A remains within a reasonable range.
However, it 1s outside the scope of the Commission’s responsibility to determine the
appropriateness of compensation derived from independent sources. In any event, Employee A
also has provided estimated overtime and out-of-pocket expenses for which he did not seek

reimbursement or compensation. Please see Exhibit ().

Pavment of Unsupported Accrued Vacation Hours

The Commission acknowledges some confusion in the documentation of its
Employee policies and agrees to improve its internal controls in this regard. However, it has
been the Commission’s routine practice to permit employees to cash out accrued vacation time
and, to the extent it was necessary for them to do so, the Commission’s Board has effectively
approved the employees’ receipt of this benefit and determined not to seek reimbursement. Each
of the subject employees has advised the Commission that they would defend agamst any action
brought by the Commission to retrieve any or all of the payments to them. (For the audit period:
Employee A--319,375; Employee B--31,138; Employee C--§8,750; Employee D--3916) further
supporting the Commission’s decision not to seek reimbursement. Please see Exhibit R for the

employees’ analyses of their accrued vacation time during the audit report.
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The Commission’s independent auditor observes:

The Drafl Audit Report notes that . . . ., one version of the Tomato
Commission’s Employee Handbook prohibits the payment for
accrued but unusual vacation time. As noted in the Draft Audit
Report, another version of the Employee Handbook does not
prohibit these payments.

As parl of his audit procedure, Mr. Carter asked each of the four
employees (The total number of persons emploved by the Tomato
Commission) whether they had accrued vacation time as of
February 28, 2006. In addition, Mr. Carter requested the
employees’ W-2"s for wages and vacation pay on an annual basis.
Each emplovee stated that as of February 28, 2006, they had no
accrued vacation. As noted above, an auditor may rely on his
“observations” or “inquiries” as the competent evidentiary basis
for his opimion about the financial statements under audit.

Violation of Open Meetine Laws

The CDFA questions whether a dinner involving some Board members and others
gualificd as a Board meeting subject to notice and open meeting requirements. To the best of the
Commission’s knowledge after inquiry, the auditors obtained information from a Commission
staff employee who did not attend the dinner to the effect that “Board business™ was discussed.
Alter consulting with other employees and Board members who did attend the dinner, 1t appears
that the dinner was to network and strengthen relationships, a reasonable business purpose, and
there were only general comments made about the future of the California fresh tomato industry
during the evening. Nonetheless, as a gesture of good faith, the current chairman of the Board
has offered to reimburse the Commission for the wine at the dinner and the Commission has

accepted his offer to do so.
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Violation of the Public Contracts Code

The auditors identify several of the Commission’s contracts with third parties,
suggesting that they should have the subject of competitive bidding. There is, in the first

instance, a real question as to whether such requirements apply to the Commssion. " But

¥

14

The CDFA auditors here seem 1o assume an obligation on the part of the Commission as a public
entity o comply with the Public Contract Code, To the contrary, in San Diege Service Authority for Freeway
Emergencies [SAFE] v. Sup. Ct. of San Diego Co. (1988) 198 Cal App.3d 1466, the Cowt of Appeal explicated the
necessary legislative mandate for application of such a rule — a mandate here plainly lacking:

Notwithstanding the powerful purposes served by competitive bidding, there is
no all-pervasive public policy that requires all public entitics to engage in that
practice. Rather, the Legislature imposes competitive bidding requirements on
public entities within its purview when the Legislature determines it is in the
public interest to do so. fd., at p. 1469,

In San Diego, supra, the Court of Appeal characterized the sole issue as "whether San Diego
SAFE is required to apply competitive bidding principles," and then opined that "to prevail [the party arguing
competitive bidding 13 required] must establish a legislative restraint on [the entity’s] ability to confract. The
statutory scheme providing for the establishment of service authorities . . . does not contain a specific staturory
requiremnent that service authorities engage in competitive bidding in awarding contracts,” (fd., at p. 1469.) Mor, the
court held, could such restriction be implied:

The enabling legislation does not set forth any limitations on a service
authority's ability to contract. We must presumes that if the Legislature had
wanted to require competitive bidding in all instances it would have done so
specifically. [Respondent] has failed to cite any example where the Legislature
imposed a competitive bidding requirement by other than a specific statutory
provision. fd., atp. 1472,

A similar conclusion is inescapable in the present case. Food & Agriculture Code, section 78052
provides:

The commission shall be, and is hereby declared and created, a corporate body.

It shall have the power to sue and be sued, fo confract and be contracted with,

and to have all and possess all the powers of a corporation. Italics added,

Here also, then, the enabling legislation does not set forth any limitation on the Commmission’s
ability to contract, nor under San Diege can such limitation be implied.

Article 3 of the State Contract Act, mandating competitive bidding, provides that it shall apply to
any "state agency." (Pub. Contract Code, § 10335, subd. (a).) "State agency” is therein defined as follows:

"State agency” as used in this article, means every state office, department, division, bureau,
board, or commission, but does not include the Legislature, the courts, or any agency in the judicial branch of
government, Pub. Contract Code, §10335.7.

First, labeling by the Legislature as a "commission” 1s simply not dispositive legally. In

determining whether or not an entity was an agent of the state, courts of appeal have held that the determinative
factor * is the relationship between the entity and the state, not the label attached to the entity...." (Lynch v. San
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moreover, most i not all of the contracts identified by the auditors were competitively bid by
virtue of their relationships to the Market Access Program. Bryant Christie representative Amy
Thompson, by letter dated January 10, 2007, wriles “lo provide evidence of competitive bidding
practices undertaken by the California Tomato Commission.” See Exhibit S commencing at
Bates-stamp number BCO0030, which also includes additional information regarding MAP-
funded activities of the Commission. Moreover, the auditors’ analysis of amounts paid on the
contracts is inaccurate and misleading in that the tolal amounts represent totals for more than one
year. In addition, it is common practice, consistent with governing law, that requirements of
competitive bidding are relaxed as to professional engagements, such as attorneys with particular

expertise. In sum, cven if competitive bidding practices were required, the Commission is in

Francisco Housing Authority (1997) 55 Cal. App.4th 527, 536.) Moreover, California courts have further held that
an entity may be a state agency for one purpose but not for other purposes. (Td., at p. 535.)

As noted above, no case appears to be directly on point as to whether the Commission is a state
agency. However, the analysis courts have used in determining whether an entity was a state agency — and thus
subject to sovereign immunity under the Eleventh Amendment — is instructive here, since both competitive bidding
requirements and the Eleventh Amendment serve similar purposes: protection of the public fisc.

In Lynch v. San Franeisce Housing Authority, supra, 535 Cal App.4th 527, the court considered the
most significant aspect of the Eleventh Amendment analysis to be the vulnerability of the state’s purse; i.e., if the
state is liable for debts or judgments against an entity, then it is more likely to be considered a state agency. (1d,, at
p. 539.) There, the court concluded that “[t]hus, the statutes do not establish as a matter of law that the state must
pay any judgment in this case, a conclusion that would have supported & determination that a housing authority is an
arm of the state.” (Id., at p. 540.) The Ninth Circuit considers five questions when resolving Eleventh Amendment
issues:

[Whether a money judgment would be satisfied out of state funds, whether the

entity performs central government functions, whether the entity may sue or be

sued, whether the entity has the power to take property in its own name or only

the name of the state, and the corporate status of the entity. fdl, at p. 533.

Here, the Legislature has specifically disclaimed any liability for the acts of the Commission or its
contracts, (Food & Apr. Code, § 78657.) The operations of the Commission are funded not by industry
assessments. (§ 78676.) The Commission must even reimburse the Secretary for any expenses incurred in carrying
out his duties toward the Commussion. (§ 78644.) Clearly, the Commission is financially independent from the
State, which cannot be held liable for Commission debis as a matter of law.

Considerztion of additional factors also leads to the conclusion that the Commission is nol a state
is not subject to competitive bidding requirements: The Commission serves not a central government function, but
rather supports a private industry whose well-being indirectly benefits the people of the state, (§§ 78609.) The
Commission can sue and be sued. (§ 78652.) And the Commission was specifically created as a corporate body
with all the powers of a corporation. (Thid.)
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substantial compliance and, in any event, there have been no demonstrated improprieties,

overcharges or lack of transparency.

Public Records Act

The Commission acknowledges that its records should have been more readily
accessible to the public in organized fashion and will agree to improve in the future. However,
the Commission has responded to all Public Records Act requests, produced thousands of
documents in connection therewith, and has not intentionally withheld public information from

anyone.

In addition, plaintiff in the Geonzales litigation has made allegatimls that
documents cither have been withheld or were too heavily redacted i the Conmumnission’s
production of roughly 10,000 documents to its counsel under the Public Records Act. Counsel
for the Commission requested a complete copy of what the Commission produced to Gonzales’
counsel before a system of bates-stamping began to be employed, at counsel’s expense, to review
that portion of the production with a view toward resolving any issues. Those documents
produced with bates-stamps had little redaction, if any, and are easily tracked. However, several
people were involved in the prior, initial production and, for those documents produced prior to
the use of bates stamping, there is some confusion. Gonzales’ counsel initially agreed but has
since refused the Commission’s review of the documents. The Commission and its counsel
remain willing to review the earlier production and to remedy, if necessary and appropriate, any

omissions in production, if any, and any redactions which may be removed, if any,
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Auto Allowances

As summarized by the independent auditor:

The CDFA’s draft audit criticizes the Tomato Commission for
paying monthly car allowances and not including these car
allowances on W-2s. The Draft Audit Report recommends that the
“proper taxing authorities” ensure that taxes are paid on any
employee car allowances.

In this regard, Internal Revenue Service Form 2106 provides a

detailed explanation of how to report, on an employee’s personal

tax return, the allocation between miles driving for business use

and personal use when the employee receives an untracked car

allowance. Although employee car allowances should be included

on a W-2 form, the employee nevertheless can utilize Form 2106

to reporl a car allowance.
Employees A and C received automobile allowances which were reported on Form 2106. Please
see Exhibit T. While the employees do not wish for their tax documents to be part of the public

record, they are willing to verify this information by submitting the actual forms and back-up on

a confidential, non-public basis.

Preonancy Leave Policy

The Commission again acknowledged that the documentation of its employee
policics was confusing. However, for the 311.76 hours which were coded as Employee D’s
maternity leave, she worked 113.5 hours. Of the remaining 198.26 hours, Employee D had
sufficient sick leave and vacation time to cover the additional hours. Thus, there was no
overpayment to Employee D and the Commission Board has approved the payment and

determined not 1o seek reimbursement.
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Kev Recommendations

® Although not listed as a key recommendation, the Commission has sought reimbursement

from the Exchange of items identified by the auditors.

° Due to the seriousness of the issues raised, the Commission should contact the proper

authorities so that investigations into these 1ssues may be performed.

The Commission’s investigation has not indicated to the Commissioners that the
Commission’s employees engaged in any conduct that was intentional, in bad
{aith, or otherwise inconsistent with the Commission’s statutory purpose.
Accordingly, and in light of this response, the Commussion does not believe that

any referrals are warranted or would serve the ends of justice.

o The Commission should ensure all conference related income and expenses are fully

disclosed at gross in the annual budgets submitted to CDFA for Concurrence and the

financial statements sent (o all assessment payers.

The Commission does not object in principle to a change in the reporting of
conference-related expenses, so long as it comports with applicable accounting
standards. Please see Response of Commission’s independent auditor, Jeffrey

Carter in his separate submission.
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The Commission should review all prior year conference related expenses and determine
the total amount spent on the family members and friends of employees and the personal
amounts spent by employees. The Commission should establish an accounts receivable

and seck reimbursement of these expenses.

The Commission has requested and received from the employees in issue a
breakdown of family related expenses. The Commission has aceepted the offer of
Emplovee A, without any admission of liability on his part, to reimburse his
family-related expenses in connection with the conferences, The Commission has
determined, as discussed above, that it does not believe it would be in the best
interests of the Commission to pursue legal action against the remaining

employees.

The Commission should operate their business activities in the best public interest.

The Commission agrees to this recommendation.

The Commission should keep adequate support for all expenses incurred. At the very

least the Commission should ensure that a receipt/invoice is kept on file along with the

names/business conducted, if appropriate.

The Commission agrees to this recommendation.
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Prior to contracting for the use of a private aircraft for travel related purposes, the

Commission should perform a detailed cost-savings analysis that documents and

demonstrates the necessity and benefit expected in using assessment dollars” to charter a

private aircraft. The analysis should clearly identify the savings expected to oceur in

chartering a private aircraft versus other travel options.

The Commission agrees to this recommendation.

The Commission should not allow its staff to use Commission credit cards for personal

L&E,

The Commission agrees to this recommendation.

The Commission should strengthen its internal controls over the use of these credit cards.

The Commission agrees to this recommendation.

The Commission should contact the federal government to determine the"

appropriateness" of the use of federal funds, specifically as it relates to Board Member A

and Company C.
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The Commission has contacted its liaison to the Federal Market Access Program
which has confirmed that the expenditure was appropriate and does nol believe

that a referral 1s warranted.

The Commission should verify that the total salary paid to Employee A from 2003

through 2006 is appropriate.

The Commission agrees to this recommendation and has done so.

The Commission should collect reimbursement from any employee who was paid for

their vacation time in violation of their own mtemal policy.

The Commission does not believe il is in its best interests to pursue

legal action against the employees.

The Commission should seek further guidance from the proper authorities on handling a
violation of an open meeting law. The Commission should disclose all business meetings

to the public in accordance with the appropriate open meeting laws.

The Commission agrees that it should disclose all business

meetings to the public in accordance with appropriate open

meeting laws, but believes it has done so.
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The Comunission should seek guidance from the proper authorities as it relates to its

violation(s) of the Public Contracts Code.

The Commission does not believe it has violated the Public

Contracts Code, if it even applies to the Commission.

The Commission should ensure all executive committes minutes are signed and dated by

one of the three Board Elected Officer's along with the President of the Commission.

The Commission agrees to this recommendation.

The Commission should ensure that all official accounting records, including certified(]

copies of Board Minutes are centrally located and easily accessible to the public.

The Commission agrees to this reconmendation.

The Commission should adhere to the tules of the Public Records Act. In order to

accomplish this, the Commission should have all records readily available to the public.

The Commission agrees to this recommendation.

The Commission should contact the proper taxing authorities to[] ensure the Commission

properly tracked and reported its employee's car allowances. Furthermore, the
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Commission should require that employees submit monthly travel logs that indicate the

business mileage driven and/or the actual maintenance incurred.

The Commission believes, based upon the information provided,
that the car allowances have been properly reported. The
employees in question have personal records which support the
allowances. Notwithstanding, the Commussion agrees to this

recommendation,

The Commission should contact the proper authorities responsible for determining

whether the amounts paid to Employee D are appropriate. This will ensure that the

Commission is not providing Employee D with a gift of public funds.

The Commission has determined with the assistance of legal

employment counsel that the amounts paid were appropriate.
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Conclusion

The California Tomato Commission has responded in good faith to the Audit

Report and stands ready to discuss its response ands address any remaining concerns the CDFA

may have.

Dated: February 16, 2007

Respectfully submitted on behalf of the California
Tomato Commission

8y St tenh Tt hibr

Kathleen A. Mechan
BAKER, MANOCK & JENSEN

DME: 532218 | (WORD)
14%92.0007
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CDFA EVALUATION OF RESPONSE

A draft copy of this report was forwarded to the management of the California Tomato
Commission via their legal counsel for their review and response. The Commission’s
response addressed the findings in the report and stated their plans for implementing each
recommendation. However, our office has reviewed their response and in order to provide
clarity and perspective, we have provided a few general comments and more specific
comments as to each of their responses.

Throughout our report, our office made reference of many issues that the Commission chose
not to specifically address; conflicting MOUs between the Commission and the Exchange,
missing amendments to the MOU, no explanation for independent contractor agreements that
were clearly signed at different times, a letter written by Employee A to Individual #3 that
has inaccurate information, and other points. Based on the information contained in our
audit report and the Commission’s decision not to report this information to the proper
authorities, our office will ensure that the proper authorities are notified.

Within the Commission’s response, it makes inaccurate assumptions and analysis that need
further clarification to put them in proper perspective. On page 5 of its response, the
Commission states,

“During the time period covered by the audit, approximately 44
months, total expenditures of the Commission amounted to roughly 37
million. Of that amount, the Commission has approximated that only
1% of those expenditures are actually at issue in the audit report”

This statement highlights a lack of awareness of the limited scope of our engagement. The
limited scope was due to various reasons, including but not limited to, the Commission’s
inability to provide adequate documentation in a timely manner which resulted in multiple
delays during the audit. For example, most of our audit time was consumed with trying to
understand the relationship between the Commission and the Exchange and also gathering
information regarding expenditures made on the Commission’s credit cards. This was a
direct result of the Commission’s inadequate record keeping.

Our office estimates that 40% of the $7 million dollars were for governmental affairs,
international, research, and other reimbursable related expenditures. Our office did not audit
the performance of these contracts as stated on page 29 of our audit report:

“Our office did not conduct an audit of the performance of these
contracts based on the amount of time it was taking our office to receive
the credit card detail.”

Furthermore, our office states on page 20 of the audit report:

“Due to the enormous amount of charges, and realizing the anticipated
hardship that the burden of securing old receipts would place on
Commission employees, we provided a sample of eight pages
summarizing material charges that the four employees needed to gather
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actual receipts for. The four employees sent us additional support on
November 14, 2006. However, our review indicated that a majority of
the charges were still not supported by original receipts. Instead the
employees provided us written explanations, letters sent to vendors
requesting duplicate receipts that the vendors responded by saying that a
receipt/invoice could not be provided and other attempts to justify the
expenses they had incurred. However, without the proper support, we
are still unable to determine whether numerous charges for meals and
lodging were reasonable.”

For the audit period, the total charges made on credit cards by all employees amounted to
approximately $653,000. In total, this is less than 10% of the $7 million dollars in
expenditures. However, the Commission could not provide us with all of the support that we
requested for this limited amount of 10%. In its response, the Commission states on page 38,

“Please note that the employees continued to receive back-up for credit
card charges after the close of the audit investigation period.”

Furthermore, on September 29, 2006 our office submitted a list of 53 questions in regards to
payment of $240,000 made by the Commission to outside parties. Nearly half of this amount
related to services provided by contractors. As stated above, we did not audit the
performance of these contracts.

Finally, it should be noted that the Commission agrees to the majority of our
recommendations and therefore we will limit our response to areas in which we do not feel
the Commission adequately addressed our recommendations. Please see below for our
specific responses.

Recommendations 1 and 2 — The Commission stated that their investigation did not indicate
to the Commissioners that the Commission’s employees engaged in any conduct that was
intentional, in bad faith, or otherwise inconsistent with the Commission’s statutory purpose.
Therefore, the Commission states that no referrals will be made to the proper authorities.
Based on all of the information contained in our report, our office does not feel the
Commission adequately addressed our recommendation and therefore our office will ensure
the proper authorities are notified of our concerns.

Recommendation 3 and 7- The Commission stated that Employee A has agreed to
reimburse the Commission for his family-related expenses in connection with the
conferences. The Commission will not seek legal action against the remaining employees.
Our office requests that the Commission establish an accounts receivable and seek
reimbursement for the amounts that appear to be a gift of public funds from these employees
whether or not legal action will be required.

Recommendation 4 — The Commission admits that it does not object in principle to a
change in the reporting of conference-related expenses, so long as it comports with
applicable accounting standards. At issue with the Commission is the fact that the annual
conference revenues and expenses were netted together and presented in their annual
financial statements. Furthermore, the Commission reported revenues and expenses on their
budget as $0 that was submitted to CDFA’s Marketing Branch. In our opinion, both of these
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presentations could mislead a reader of either of these reports which is at the core of our
exception with this practice. Since our office continues to disagree with the Commission,
our office will attempt for the final time to assist the Commission in understanding our
position.

In order to determine the appropriate accounting of the Commission’s annual conferences,
one must determine whether the annual conferences are part of the Commission’s ongoing
major or central operations and activities; that is, from activities such as producing or
delivering goods, rendering services, lending, insuring, investing, and financing as
referenced in Statement of Financial Accounting Concepts No. 6 as pointed out by the
Commission’s Certified Public Accountant.

Our office believes that the annual conferences are part of the Commission’s ongoing central
operations and therefore the revenues should be reported at gross. We based our decision on
Food and Agriculture Code, the Commission explanations, and evidence provided by
Employee A.

Our understanding of the conferences was they were intended to assist the Commission in
performing their statutory responsibilities under Food and Agriculture Code. Our office is in
agreement with the Commission and Employee A as to the importance of these conferences.
Although we may disagree as to the efficiency of these conferences and some of the
expenses associated with the conferences, our office does agree that the conferences are yet
another avenue for the Commission to carry out their statutory responsibilities. The
Commission carries out programs of education, promotion, marketing, and research relating
to tomatoes. There is little doubt that the conference is intended to discuss these issues.

To support this, Food and Agriculture Code Section 78604 states,

“The establishment of the commission is necessary for the efficient
creation and management of a research program to develop improved
varieties of tomatoes, an integrated approach to control pests and
diseased common to tomatoes, and more efficient cultural practices. In
addition, the Commission is necessary to carry out the California
tomato industry’s commitment to the efficient development and
management of a national and international advertising and promotion
program which, combined with the research program, will enhance the
competitiveness of the California tomato industry within the national
and international marketplace.”

The Commission and Employee A also state in their audit response on page 30,
“As demonstrated below, the conferences served an important public

service under the mandates of the statute and produced substantial
benefits.”
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Again on page 31,

“The conference is used to increase industry awareness and usage of
Commission programs, to create awareness of emerging trends, and
enable staff to finalize programs. The event is considered part of an
overall marketing effort related to issues that financially impact its
members not unlike other organizations and companies who consider
the return on investment from such activities to be positive for the
industry in general.” ... “The issues addressed at the conference are not
available through other means, including Western Growers or other
trade associations, as the focus at these venues is not ‘“‘tomato

specific.”
Again page 32 states,

“As the issue of food safety grew, so did the Commission’s commitment
to keeping industry updated on buyer demands and concerns related to
food safety, and moving forward to meet those demands. To that end,
the conference programs were aimed specifically toward food safety
issues for the 2005 and 2006 programs.”

And finally page 33 states,

“Unquestionably, the conference produced numerous benefits in
education and promotion activities intended to enhance the California
fresh tomato industry, consistent with the Commission’s statutory
purpose and mandate to educate, promote and advertise.”

Based on FAC, the Commission’s explanations, and Employee A’s explanations, our office
is in agreement with the notion that the conferences are part of the Commission’s central
operations. This however is at odds with the way in which the Commission’s CPA views the
conferences.

On page 34 the Commission includes an explanation as follows,

“With regard to the decision to ‘“net” conference receipts and
expenses, it is important to note that this is not a revenue producing
activity for the Tomato Commission...In the Tomato Commission’s
case, revenue would be from assessments and market access program
grants....To show the conference at gross amounts would lead a reader
to believe that the revenue from this activity is a ‘major, ongoing
operation’ of the Tomato Commission. It is not and, under accounting
theory, should be reported at gross amounts.”
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Our office believes this is a misunderstanding of the objective of levying an assessment on
producers and handlers of tomatoes. The reason an assessment is levied on producers and
handlers is to authorize the Commission to expend funds for the purpose of carrying out their
statutory obligations. Based on the comments from the Commission and Employee A, as
well our interpretations of the FAC, the conferences are another avenue by which the
Commission carries out their statutory obligations. These conferences appear to be a part of
the Commission’s central ongoing operations, and therefore revenues and expenses from
conferences would be reported at gross.

If our interpretation of SFAS No. 6 is correct, then the Commission understated revenues and
expenses on their financial statements.

Recommendation 5 — Although the Commission agrees with our recommendation, our
office would like to clarify our original finding. Our office is not taking exception to the fact
that the conferences may have been effective to the Commission. Our exceptions are with
the apparent inefficiencies and inappropriate expenses of the conferences. A conference can
be effective and inefficient at the same time. However, distant locations, unnecessary
expenses, and possible gift of public funds will not be accepted as being in the best interest
of the public.

Recommendation 11 — The Commission stated that it had contacted its liaison to the Federal
Market Access Program which has confirmed that the expenditure was appropriate and does
not believe that a referral is warranted. Our office has not been provided with any evidence
of whether the federal government found Board Member A’s participation in driving the race
truck for Company C to be acceptable or not. Therefore, our office will notify the proper
authorities of this issue for their determination. Our office is still concerned that the
Commission did not proactively address the appearance of a possible conflict of interest.

Recommendation 15 — The Commission stated that it does not believe it is in the best
interests to pursue legal action against the employees for the inappropriate payments made to
their employees. However, our office mentioned nothing about legal action. Our office
recommends the Commission notify the employees of the inappropriate payment, establish
and accounts receivable and seek reimbursement.

Recommendation 16 — The Commission stated that it does not believe a violation of the
open meeting laws were violated at the dinner in question. However, our office requested
that the Commission seek further guidance from the proper authorities. Since the
Commission has not sought guidance from the proper authorities, our office will provide the
information to the proper authorities.

Recommendation 17 — The Commission stated that it did not violate the Public Contracts
Code (PCC). The Commission implies that the PCC may not apply to it. Since our office
recommended that the Commission seek guidance from the proper authorities and it did not,
our office will provide this information to the proper authorities in order for a determination
to be made regarding applicability of the PCC.
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DISPOSITION OF AUDIT RESULTS

The findings in this report are based on fieldwork my staff performed between September 11,
2006 and November 3, 2006.

This report is intended for the CDFA and the Commission for their review and action.
However, this report will become a public document and its distribution will not be
restricted.
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REPORT DISTRIBUTION
Number Recipient
1 Chairman via Legal Counsel, California Tomato
Commission
1 Director, CDFA Marketing Services Division
1 Branch Chief, CDFA Marketing Branch
3 Chief, Audit Office
2 Chief Counsel, CDFA Legal Office
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